
 

  

September 6, 2022 

 

Chiquita Brooks-LaSure 

Administrator 

Centers for Medicare & Medicaid Services 

U.S. Department of Health and Human Services 

Hubert H. Humphrey Building, Room 445-G 

200 Independence Ave. SW 

Washington, DC 20201 

 

Ref: CMS-1770-P: Medicare and Medicaid Programs; CY 2023 Payment Policies 

Under the Physician Fee Schedule and Other Changes to Part B Payment Policies; 

Medicare Shared Savings Program Requirements; Medicare and Medicaid 

Provider Enrollment Policies, Including for Skilled Nursing Facilities; Conditions 

of Payment for Suppliers of Durable Medicaid Equipment, Prosthetics, Orthotics, 

and Supplies (DMEPOS); and Implementing Requirements for Manufacturers of 

Certain Single-Dose Container or Single-Use Package Drugs To Provide Refunds 

With Respect to Discarded Amounts 

 

Dear Administrator Brooks-LaSure: 

 

Thank you for the opportunity to comment on the above-captioned proposed rule. America’s 

Essential Hospitals appreciates the Centers for Medicare & Medicaid Services’ (CMS’) proposals 

recognizing the importance of telehealth for expanding access to mental health services and 

encouraging continued flexibility to benefit marginalized populations. We also support the 

agency’s proposals in the Medicare Shared Savings Program (MSSP) to sustain participation by 

existing accountable care organizations (ACOs), encourage greater participation by ACOs 

serving marginalized populations, and advance equity. But we are concerned certain policies 

exclude essential hospitals working tirelessly to address social drivers of health and provide 

efficient, high-quality care to all. We also are deeply troubled by the continued cuts to Medicare 

payments for off-campus provider-based departments (PBDs); these cuts undermine efforts by 

essential hospitals to mitigate health disparities. As the agency finalizes Medicare physician 

payment policies, we ask that it considers the following comments on supporting the unique 

role essential hospitals play in promoting health equity by crafting policies that protect these 

hospitals from payment cuts, ensure their continued stability, and enable them to thrive within 

value-based care models, including the MSSP. 

 

America’s Essential Hospitals is the leading champion for hospitals and health systems 

dedicated to high-quality care for all. Our more than 300 member hospitals fill a vital role in 

their communities. They provide a disproportionate share of the nation’s uncompensated care, 

and three-quarters of their patients are uninsured or covered by Medicare or Medicaid. 
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Essential hospitals provide state-of-the-art, patient-centered care while operating on a 2.9 

percent margin, on average, compared with 8.8 percent for all hospitals nationwide.1 

 

Essential hospitals’ commitment to serving all people, regardless of income or insurance status, 

and their diverse patient mix pose special challenges. A disproportionate number of their 

patients face sociodemographic challenges to accessing health care, including poverty, 

homelessness, language barriers, and low health literacy. Ten million people in essential 

hospital communities have limited access to healthy food, and more than 22 million live below 

the federal poverty line.2 Essential hospitals are uniquely situated to target these social 

determinants of health and are committed to serving these marginalized patients. But these 

circumstances compound challenges and strain resources, requiring flexibility to ensure 

essential hospitals are not unfairly disadvantaged for serving people who face financial and 

social hardships and can continue to provide vital services in their communities. 

 

We support CMS’ work to identify measures and activities that appropriately assess 

performance, promote quality of care, and improve outcomes through the Merit-based 

Incentive Payment System (MIPS) and alternative payment models (APMs) under the Quality 

Payment Program (QPP). We urge CMS to be thoughtful in its approach and time frame for 

adopting new equity measures in these programs and to ensure hospitals are supported in their 

efforts to screen for social drivers of health, as well as to refer to social services. Improving care 

coordination and quality while staying true to a mission of helping those in need can pose extra 

challenges for essential hospitals. To ensure our members have sufficient resources to advance 

their mission and are not unfairly disadvantaged for providing comprehensive care to complex 

patients, we urge CMS to consider the following recommendations when finalizing the 

abovementioned proposed rule. 

 

1. CMS should work to define the category of hospitals that promote equitable 

care and serve marginalized patients and implement policies to protect and 

support these essential hospitals’ critical work. 

 
CMS should adopt payment policies that recognize the unique role of essential 

hospitals in promoting health equity and care coordination for marginalized 

populations and should protect essential hospitals from the adverse effects of 

policies that affect patient access. The administration has made a top priority the 

importance of tackling structural racism and promoting equity throughout the federal 

government.3 The administration’s commitment to equity is apparent throughout the rule in 

CMS’ proposals and requests for information related to the MSSP and MIPS. From low 

payment rates in Medicare and Medicaid—insurance on which low-income people rely—to 

worse health outcomes for people of color, the lingering effects of structural racism drive health 

disparities and represent a continuing public health threat. Recent research underscores the 

magnitude of this chronic underfunding of hospitals that serve people of color, finding that 

 
1 Clark D, Roberson B, Ramiah K. Essential Data: Our Hospitals, Our Patients—Results of America’s 
Essential Hospitals 2019 Annual Member Characteristics Survey. America’s Essential Hospitals. May 
2021. https://essentialdata.info. Accessed August 16, 2022. 
2 Ibid. 
3 Executive Order On Advancing Racial Equity and Support for Underserved Communities Through the 
Federal Government, E.O. 13985 (2021). https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-
communities-through-the-federal-government/. Accessed August 25, 2022. 

https://essentialdata.info/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
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hospitals serving the highest share of Black patients received starkly lower payments than other 

hospitals—on average $26 million less per Black-serving hospital.4  

 

Essential hospitals, by virtue of their very mission and diverse communities, are experts in 

addressing social determinants of health (SDOH) and advancing health equity. This expertise 

stems from their firsthand experience witnessing and tackling the effects of structural racism 

and how it routinely disadvantages and produces cumulative and chronic adverse outcomes for 

people of color. Racial and ethnic minorities made up half of member discharges in 2019. 

Patients of essential hospitals are negatively impacted by SDOH that affect their health, well-

being, and quality of life. 

 

As essential hospitals, our members are committed to ending health disparities and providing 

high-quality care to all, including underrepresented and marginalized populations. But the 

ability to sustain this critical work is hampered by challenges essential hospitals face, including 

financial instability driven by insufficient payments and skyrocketing costs. Essential hospitals 

are chronically underfunded, due to their lower share of commercially insured patients relative 

to other hospitals, their high level of uninsured patients and patients insured by public payers, 

the disproportionately high amount of uncompensated care they provide, and the volatility of 

the disparate payment sources on which they rely. Federal policy changes, such as Medicare 

payment cuts, disproportionately impact these hospitals, which already operate on financial 

margins narrower than the average hospital. Such policy changes also undermine Medicare 

beneficiaries’ access to the linguistically and culturally competent care essential hospitals 

provide. To further the administration’s and essential hospitals’ shared goals of 

tackling health disparities and promoting health equity, it is imperative CMS 

recognize these hospitals when crafting Medicare payment and other policies. 

 

a. CMS first should define the select group of hospitals with a safety net mission that 

provide a substantial share of uncompensated care and serve a high number of low-

income, insured patients.  

 

CMS can begin this work by first defining this select group of hospitals. Essential 

hospitals are distinguished by the diverse patients they treat, serving high proportions of 

Medicaid, Medicare, and uninsured patients, in addition to racial and ethnic minorities. Due to 

their payer mix, they also provide a much higher share of uncompensated care than the average 

hospital. In addition to this vital safety net role, essential hospitals serve other key roles in their 

communities. They: 

 

• provide specialized, lifesaving services, such as level I trauma and neonatal intensive 

care, emergency psychiatric services, and burn treatment; 

• train the next generation of health care professionals to ensure the community’s supply 

of doctors, nurses, and other caregivers meets demand; 

• deliver comprehensive, coordinated care across large ambulatory networks to bring 

services to where patients live and work;  

• meet public health needs by improving population health and preparing for and 

responding to natural disasters, public health emergencies, and other crises; and 

• advance health equity to meet the needs and challenges of patient populations that face 

the greatest disparities and barriers to receiving quality care. 

 
4 Himmselstein, G, Caesar JN, Himmesltein, KEW. Hospitals That Serve Many Black Patients Have Lower 
Revenues and Profits: Structural Racism in Hospital Financing. Journal of General Internal Medicine. 
2022. https://doi.org/10.1007/s11606-022-07562-w. Accessed August 14, 2022.  

https://doi.org/10.1007/s11606-022-07562-w
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By providing this array of services, essential hospitals serve as anchor institutions and providers 

of choice for their communities. With a clear definition, CMS can identify providers that fill 

these specific roles in the health care system and assess how current and future Medicare 

policies impact them. This identification will ensure CMS can target support to this specific 

group of hospitals and protect them from harmful policies.  

 

b. Once CMS has defined this group of hospitals, the agency should implement policies 

throughout the Medicare program that can support these hospitals and change those 

policies that disproportionately harm them.  

 

Once CMS defines this group of hospitals, we urge the agency to identify new 

policies that will ensure stable funding to these hospitals and evaluate current 

policies that might disproportionately harm them. For example, as we detail in the 

sections below, there are certain areas in the proposed rule where CMS could develop policies 

targeted to essential hospitals:  

 

• ensuring access to needed primary and specialty care in ambulatory networks for low-

income patients by ensuring an adequate payment rate for non-excepted, off-campus 

PBDs of essential hospitals; 

• providing upfront payments for essential hospital-led ACOs; 

• developing the health equity adjustment for ACOs; and 

• improving the complex patient bonus methodology in MIPS. 

 

In addition to implementing our specific recommendations throughout this letter, 

CMS should continue this work in future rulemaking to evaluate policies to 

support and protect these hospitals serving a safety net role. In working to identify 

and support essential hospitals, CMS would advance its commitment to health equity, protect 

the interests of the Medicare program, and preserve access to care for the most disadvantaged 

Medicare beneficiaries. We urge CMS to follow these recommendations, and we look forward to 

working with the agency to advance our shared goals. 

 

2. Communities served by essential hospitals face unique health and social 

challenges; CMS should account for these challenges and preserve adequate 

reimbursement rates for essential hospitals’ PBDs. 

 

CMS should use its authority to protect essential hospitals (as defined above, in 

section 1) from payment cuts to their PBDs that impede their ability to expand 

access to marginalized communities. As mandated by Section 603 of the BBA, CMS on 

January 1, 2017, discontinued paying certain off-campus PBDs under the Outpatient 

Prospective Payment System (OPPS). The BBA instructed CMS to pay these non-excepted PBDs 

under a Part B “applicable payment system” other than the OPPS but not did prescribe a 

specific payment amount; CMS determined the Physician Fee Schedule (PFS) to be such a 

system and has the authority to determine the payment rates within that payment system. 

America’s Essential Hospitals urges CMS to reimburse non-excepted PBDs of 

essential hospitals at no lower than 75 percent of the equivalent OPPS payment 

rate. Doing so would ensure essential hospital PBDs can continue to cover the costs associated 

with providing comprehensive, coordinated care to complex patient populations in underserved 

areas and advance the administration’s health equity goals. 

 



5 

Since 2018, CMS has established an interim payment rate under the PFS for non-excepted 

items and services provided at non-excepted off-campus PBDs that is equivalent to 40 percent 

of the OPPS payment rate. To public knowledge, CMS has not analyzed how reduced 

reimbursement would affect patient access to care in PBDs or the differences between the 

patients treated at PBDs and physician-owned offices. Reduced payments to off-campus PBDs 

have been impeding the ability of essential hospitals to provide care to vulnerable patients in 

these facilities. For hospitals operating on narrow (often negative) margins, these substantially 

lower payments are unsustainable and affect patient access in areas with the greatest need for 

these services. Essential hospitals operate on a negative 16 percent Medicare outpatient 

margin—9 percentage points lower than OPPS hospitals nationally.5 Continuing reduced 

reimbursement to these PBDs only further reduces these margins and frustrates essential 

hospitals’ ability to bring access to marginalized communities. We urge CMS to ensure 

essential hospitals are adequately reimbursed for complex services provided in 

their PBDs.  

 

In the aggregate, members of America’s Essential Hospitals operate on margins one-third that 

of other hospitals nationally.6 For hospitals serving a safety net role that operate on narrow 

(often negative) margins, this reduced payment rate is unsustainable and disproportionally 

impacts low-income and marginalized communities. Essential hospitals often are the only 

providers willing to take the financial risk of opening a clinic in a community with many 

clinically complex and low-income patients. Inadequate payment rates affect patient access by 

limiting the ability of essential hospitals to bring health care into these communities of need. 

CMS’ implementation of Section 603—especially the inadequate payment rate—already has 

caused essential hospitals to re-evaluate plans to expand their provider networks into 

underserved areas.  

 

Implementation of Section 603 to date has played a role in limiting health care access for the 

country’s most disadvantaged patients and will only further exacerbate health disparities. 

Essential hospitals are committed to advancing the Biden administration’s goal of advancing 

racial equity, including by addressing health disparities.7 Off-campus clinics are a critical part of 

our members’ efforts to bring care nearer to where their under-resourced patients live. Patients 

seeking care at essential hospitals’ off-campus PBDs typically are low-income and people of 

color. A significantly higher proportion of patients treated at essential hospital PBDs are dually 

eligible for Medicare and Medicaid—a key indicator of patient complexity. Dual-eligible 

beneficiaries tend to have poorer health status and are more likely to be disabled and costlier to 

treat compared with other Medicare beneficiaries.8 In fact, CMS uses a hospital’s proportion of 

dual-eligible beneficiaries as a proxy for adjusting the hospital readmission measures to 

recognize differences in sociodemographic factors. Essential hospital clinics often fill a void by 

providing the only source of primary and specialty care to these patients in their communities. 

Because of their integrated health systems, essential hospitals can help drive down overall 

 
5 Analysis of Medicare cost report data conducted for America’s Essential Hospitals. September 2021.  
6 Clark D, Roberson B, Ramiah K. Essential Data: Our Hospitals, Our Patients—Results of America’s 
Essential Hospitals 2019 Annual Member Characteristics Survey. America’s Essential Hospitals. May 
2021. https://essentialdata.info. Accessed August 14, 2022. 
7 Executive Order on Advancing Racial Equity and Support for Underserved Communities Through the 
Federal Government. January 20, 2021. https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-
communities-through-the-federal-government/. Accessed August 14, 2022.  
8 Medicare Payment Advisory Commission. Data Book: Health Care Spending and The Medicare Program. 
July 2022. https://www.medpac.gov/wp-
content/uploads/2022/07/July2022_MedPAC_DataBook_SEC_v2.pdf. Accessed August 14, 2022. 

https://essentialdata.info/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-order-advancing-racial-equity-and-support-for-underserved-communities-through-the-federal-government/
https://www.medpac.gov/wp-content/uploads/2022/07/July2022_MedPAC_DataBook_SEC_v2.pdf
https://www.medpac.gov/wp-content/uploads/2022/07/July2022_MedPAC_DataBook_SEC_v2.pdf
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health care costs, including for the Medicare program, by efficiently providing coordinated care 

through ambulatory networks.  

 

It is worth noting that PBDs incur additional compliance costs that freestanding physician 

offices do not bear. As integral parts of hospitals, PBDs must comply with provider-based 

regulations, which include requirements pertaining to billing, medical records, and staffing. For 

example, an outpatient department must be clinically and financially integrated with the main 

provider and have full access to services at the main hospital to qualify as a provider-based 

facility and receive Medicare reimbursement. The department also must integrate its medical 

records into the main provider’s system. Additionally, PBDs must maintain standby capacity to 

provide emergency services stemming from their obligations under the Emergency Medical 

Treatment and Active Labor Act of 1986 (EMTALA). They also undergo rigorous licensing and 

accreditation requirements, in addition to compliance with Medicare conditions of 

participation, which freestanding physician offices are not bound by.  

 

CMS has acknowledged it cannot directly compare payment to hospital PBDs and freestanding 

clinics because payment under the OPPS accounts for the cost of packaging ancillary services to 

a greater extent than payment under the PFS. For many services paid under the OPPS, 

including comprehensive ambulatory payment classifications, CMS makes a single payment for 

the main service and related packaged services. Comparing payment under the OPPS and PFS 

without accounting for the higher level of packaging that occurs under the OPPS understates 

the costs of services in hospital PBDs.  

 

The Medicare Payment Advisory Commission (MedPAC) in a June 2022 report discussed 

equalizing payment across ambulatory settings. MedPAC noted that adjustment in payment 

rates to hospital PBDs should account for the higher level of packaging in the hospital setting by 

paying the hospital department at a higher rate than the physician freestanding office. The 

report also acknowledged that low-income beneficiaries rely on PBDs as their primary source of 

care, and that site-neutral payment policies targeting these PBDs could adversely affect access 

for low-income beneficiaries, necessitating policy adjustments to protect such PBDs.9 To 

adjust for the higher level of packaging in the OPPS, as well as higher costs 

incurred by essential hospital PBDs compared with freestanding offices, CMS 

should revise its payment rate for non-excepted items and services of essential 

hospital PBDs to at least 75 percent of the OPPS payment rate. 

 

By paying non-excepted PBDs at the current 40 percent of the OPPS rate, CMS grossly 

undercompensates hospitals for services they provide to complex patients. We urge CMS to 

increase the payment rate for non-excepted PBDs of essential hospitals to 

adequately account for the higher acuity of patients they treat compared with 

physician offices and promote access to care in the nation’s most marginalized 

communities. Payment rates also should reflect the requisite resources, staff, and capabilities 

necessary for PBDs to both comply with other CMS regulations and provide high-quality care to 

all patients. Essential hospital PBDs offer culturally and linguistically competent care tailored 

to the disadvantaged patients in their communities. Whether due to the clinical complexity of 

their patients or the additional resources needed to provide translators and wraparound 

services, essential hospitals incur higher costs than other facilities. By considering the 

 
9 Medicare Payment Advisory Commission. Report to the Congress: Medicare and the Health Care 
Delivery System. June 2022. https://www.medpac.gov/wp-
content/uploads/2022/06/Jun22_MedPAC_Report_to_Congress_SEC.pdf. August 14, 2022.  

https://www.medpac.gov/wp-content/uploads/2022/06/Jun22_MedPAC_Report_to_Congress_SEC.pdf
https://www.medpac.gov/wp-content/uploads/2022/06/Jun22_MedPAC_Report_to_Congress_SEC.pdf
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recommendations above, CMS can lessen the negative effect of Section 603 on disadvantaged 

patients’ access to care. 

 

3. CMS should expand disadvantaged populations’ access to lifesaving services by 

broadening the scope of telehealth reimbursement and lifting barriers to 

Medicare reimbursement for these services. 

 

During the COVID-19 public health emergency (PHE), CMS has enhanced flexibility by 

expanding the list of reimbursable telehealth services; waiving geographic and site-of-service 

restrictions on the originating site; and allowing hospitals to bill an originating-site fee. This 

pandemic has demonstrated the effectiveness of telehealth in providing high-quality, cost-

effective care while protecting patients and health care personnel from unnecessary exposure to 

illness. While this telehealth policy flexibility has been critical during the COVID-19 PHE, 

continuing it beyond the PHE will be indispensable to essential hospitals’ efforts to expand 

access for their patients.  

 

The key role technology can play in linking patients to access and high-quality care has become 

increasingly evident amid COVID-19. Telehealth expands the reach of specialists and other 

providers, allowing hospitals to efficiently connect patients to care and improve population 

health. Essential hospitals, which are on the front lines of the pandemic, use technology to 

connect their providers with patients in a variety of settings. The use of telehealth has been 

critical not only in screening potential COVID-19 patients, but also in allowing other patients to 

maintain continuity of care with their primary and specialty care providers while respecting 

physical distancing mandates. At essential hospitals, no-show rates among low-income patients 

are significantly lower for telehealth visits compared with in-person visits. The ability to 

virtually access care helps low-income populations overcome some common barriers to care, 

such as lack of transportation. The importance of telehealth will expand well past the current 

PHE, to include responding to future outbreaks and ensuring continuity of care for patients 

with acute and chronic conditions. 

 

In the rule, CMS proposes changes to Medicare reimbursement for telehealth, including adding 

services to the list of reimbursable telehealth services and implementing legislative provisions 

requiring the temporary continuation of certain COVID-19–related flexibilities beyond the 

expiration of the PHE. We are encouraged by these proposals but, as we note below, the agency 

should assess additional ways it can promote telehealth to ensure health care access for 

beneficiaries. 

 

a. CMS should permanently add a broad variety of services to the list of Medicare 

reimbursable telehealth services. 

 

Through previous rulemaking, CMS added more than 160 new services to the list of 

reimbursable Medicare telehealth services but only for the duration of the COVID-19 PHE. The 

categories of services added include physical and occupational therapy, behavioral health, 

audio-only evaluation and management (E/M), emergency department (ED) care, and critical 

care. The addition of these services has been crucial to essential hospitals’ pandemic response, 

enabling them not only to assess potential COVID-19 patients, but also to continue monitoring 

and treating patients with acute and chronic conditions unrelated to COVID-19. 

 

In previous PFS rulemaking, CMS added over 60 of these more than 160 codes to the list of 

category 3 services, which are services that will be temporarily reimbursed for a period after the 

expiration of the PHE. For calendar year (CY) 2023, CMS proposes to add another 53 services 
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to the category 3 list and reimburse all category 3 services through the end of CY 2023. We 

support the addition of these services to category 3 but urge CMS to permanently 

cover these category 3 services, as well as the broader list of more than 160 

services temporarily added during the COVID-19 PHE.  

 

Provider and patient experiences with telehealth encounters during the pandemic make clear 

the value of this technology to the provider-patient relationship. The ability to continue primary 

and specialty care visits remotely will be important as essential hospitals and their communities 

rebound from COVID-19. To ensure continued access to lifesaving services, 

particularly for marginalized populations facing barriers to care, CMS should 

permanently include those services added during the COVID-19 PHE to the list of 

Medicare reimbursable telehealth services.  

 

b. CMS should provide reimbursement for a broader variety of audio-only services.  

 

Through other rulemaking, CMS allowed certain services to be provided using audio-only 

technology during the COVID-19 PHE. These codes include audio-only E/M services, as well as 

various codes for behavioral health assessments and evaluations. CMS also increased the 

reimbursement rate for audio-only E/M codes to equal payment for in-person E/M visits. In 

last year’s PFS rule, CMS finalized a policy to reimburse for an extended virtual check-in 

(HCPCS code G2252), which can be performed using audio-only communications or other 

synchronous means. 

 

CMS should permanently adopt payment for the other audio-only services it reimburses for 

during the COVID-19 PHE. Essential hospitals and their patients have benefited from this 

flexibility during the pandemic. The use of audio-only capabilities is beneficial for vulnerable 

patients who do not have access to computers or phones with video capabilities, and those who 

have limited access to broadband that can support synchronous video visits. When the provider 

can deliver care and assess the patient without seeing the patient, it is entirely appropriate to 

offer these services through audio-only means. We urge CMS to continue to reimburse a 

subset of services, and ensure parity for these services, conducted through audio-

only technology.  

 

c. CMS should remove restrictions on telehealth and continue to push for expanded 

access to high-quality care via telehealth services. 

 

During the pandemic, CMS has used its amended Section 1135 authority to waive geographic 

and site-of-service restrictions on originating sites, allowing Medicare patients to receive 

telehealth services in a wide variety of settings, including their home. In addition, CMS has 

allowed hospitals to bill an originating-site facility fee when the patient receives the service at 

their home. These changes have been transformative in paving the way for increased access to 

telehealth services, both for providers in the early stages of adoption and those with established 

telehealth footprints. It is imperative these providers reach patients facing barriers to care.  

 

As required by the Consolidated Appropriations Act, 2022, CMS proposes to continue 

telehealth flexibility, such as the waiver of geographic and originating site restrictions and 

reimbursement of audio-only services, until 151 days after the expiration of the COVID-19 PHE. 

CMS should work with Congress to permanently eliminate the geographic and 

site-of-service restrictions on Medicare telehealth services. In practice, lack of 

transportation and other barriers to access prohibit more than just rural patients from timely 

access to care. Large populations in many urban areas are in health care deserts and are 
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classified as medically underserved. Drawing a distinction between rural and urban 

underserved populations artificially restricts access to health care for some patients. Even if 

these patients live in heavily populated urban areas, receiving a timely telehealth service from a 

physician can result in the early diagnosis of a life-threatening condition and play an important 

role in providing cost-effective follow-up care. Outside the context of COVID-19, CMS allows 

originating-site flexibility in limited circumstances, such as for telestroke services and ACOs. 

CMS can encourage the continued push toward coordinated care and improved care access by 

working with Congress to remove geographic and site-of-service restrictions to care.  

 

CMS should appropriately reimburse hospitals for the costs associated with maintaining 

technology, staff, and overhead expenses related to health information technology (IT) 

infrastructure capable of supporting telehealth services. When a Medicare service is provided in 

person, hospitals typically are reimbursed for the facility fee under the OPPS to cover the costs 

of personnel, equipment, supplies, and other overhead. Although furnishing telehealth services 

to patients doesn’t require the patient’s physical presence within the walls of a hospital, these 

services nonetheless require significant hospital and staff resources. Hospitals incur substantial 

costs investing in telehealth technology and maintaining staff and equipment to ensure the 

operation and security of their platforms. CMS recognized this by allowing hospitals to bill an 

originating-site facility fee for services provided through telehealth if the patient is a registered 

outpatient of the hospital, even if the patient receives the service from their home. We 

encourage CMS to work with Congress to ensure adequate hospital 

reimbursement for costs associated with providing Medicare telehealth services.  

 

4. CMS should adopt policies in the MSSP that promote more robust 

participation by essential hospitals that disproportionately serve marginalized 

communities that would benefit the most from the care coordination provided 

by ACOs.  

 

We applaud the Biden administration and CMS leadership for engaging stakeholders in 

combating health inequities that have long plagued communities served by essential hospitals. 

Our members understand the coordination required to effectively lower costs and improve care 

quality for patients with comorbidities and chronic conditions, combined with social risk 

factors, such as lack of transportation for follow-up care or limited access to nutritious food. 

Through their participation in the MSSP, essential hospital–led ACOs work to identify gaps in 

care quality and eliminate disparities. 

 

But barriers, such as upfront costs and quality metrics that do not risk adjust for factors outside 

a hospital’s control, often prevent essential hospitals from participating more robustly in ACOs 

and other value-based care initiatives. America’s Essential Hospitals is encouraged by CMS’ 

proposals to provide more stability and predictability for ACOs in the MSSP through policies to 

provide advance payments, longer time in one-sided only tracks, updates to the benchmarking 

methodology, and a health equity adjustment. As CMS develops policies to address the clinical 

and social needs of beneficiaries served by ACOs, the agency should support providers whose 

mission is to deliver quality care to disadvantaged populations impacted by historical 

inequities. 

 

a. CMS should provide upfront, advance incentive payments and expand eligibility to 

include essential hospital–led ACOs to ensure those providing care coordination to the 

marginalized have sustainable funding for infrastructure and to address the social 

needs of their attributed beneficiaries. 
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Building off the design features of the ACO Investment Model, which operated from 2015 to 

2018, CMS proposes to make upfront, advance shared savings payments, referred to as advance 

investment payments (AIPs), to certain ACOs participating in the MSSP. The agency’s goal is to 

“increase participation in the program by easing up-front costs for inexperienced, low-revenue 

ACOs and supporting these ACOs in providing accountable care for underserved beneficiaries.”  

 

The AIPs would be provided during the first two performance years of the ACO’s agreement and 

comprise two types of payments: a one-time payment of $250,000 before the start of the ACO’s 

first performance year; and eight quarterly payments, based on risk factors–based scores of up 

to 10,000 beneficiaries. CMS proposes to assign a risk factors–based score for each beneficiary 

using the area deprivation index (ADI) national percentile rank of the beneficiary’s census block 

group or assigning 100 points if the beneficiary is dually eligible for Medicare and Medicaid. 

For example, a beneficiary not dually eligible and residing in an ADI in the 75th percentile 

would receive a risk factors–based score of 75, which then would correspond to a CMS-set 

quarterly per beneficiary payment amount (i.e., $40). 

 

As proposed, CMS would limit the opportunity to receive AIPs to ACOs that are not renewing or 

re-entering, inexperienced with performance-based risk Medicare ACO initiatives, and low-

revenue. The agency previously finalized distinctions of high- and low-revenue ACOs for 

purposes of the MSSP. A low-revenue ACO means an ACO whose total Medicare Parts A and B 

fee-for-service revenue of its ACO participants is less than 35 percent of the total Medicare 

Parts A and B fee-for-service expenditures for the ACO’s assigned beneficiaries, based on 

expenditures for the most recent calendar year for which 12 months of data are available. Low-

revenue ACOs tend to be smaller, physician-only ACOs. Conversely, high-revenue ACOs are 

usually larger, hospital-led ACOs. As noted in previous comments to CMS, America’s 

Essential Hospitals continues to believe the distinction between high- and low-

revenue ACOs imposes distinct participation options, whereby the agency is 

creating a two-tier system for ACOs in the program. This, in turn, creates an unlevel 

playing field between physician-led and hospital-led ACOs that could have unintended 

consequences and reduce participation of hospital-led ACOs. 

 

Essential hospitals continuously work to develop innovative strategies to overcome potential 

barriers to accessing care and learn how to best engage patients in their care. However, as noted 

by the National Academy of Medicine, achievement of good outcomes might be costly for 

providers caring for patients with social risk factors “owing to additional costs required to tailor 

care appropriately or because these patients have fewer resources outside the health systems 

available to contribute to outcomes.”10 We support CMS’ effort to provide advance 

payments within the MSSP. However, eligibility for these upfront payments, as 

proposed, is too narrow and risks leaving out essential hospitals that provide 

services in areas that could benefit from the coordinated care an ACO can provide. 

 

The potential benefits of value-based care include improved health for patients, reduced effects 

and incidence of chronic disease, and lower overall costs to the health care system.11 Given the 

benefits of value-based care to patients, providers, payers, and society as a whole, it is critical a 

 
10 National Academies of Sciences, Engineering, and Medicine. Accounting for social risk factors in 
Medicare payment: Criteria, factors, and methods. Washington, D.C.; 2016. 
11 “What Is Value-Based Healthcare?” NEJM Catalyst. January 1, 2017. 
https://catalyst.nejm.org/doi/full/10.1056/CAT.17.0558. Accessed August 12, 2022. 

 

https://catalyst.nejm.org/doi/full/10.1056/CAT.17.0558
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broad array of stakeholders participates in ACOs—particularly providers that serve low-income, 

medically complex, marginalized, and underrepresented communities. 

 

Essential hospitals operate on slim margins due to their safety net, community-driven mission 

of providing high-quality care to all. Many struggle to find up-front funding to invest in the 

infrastructure to execute value-based strategies, including activities that mitigate SDOH—one 

of the three categories for which CMS states AIPs should be used. The other categories include 

increased staffing and infrastructure.  

 

Up-front funding would enable essential hospitals to update technology and electronic health 

records (EHRs) to support collection of SDOH data; provide training to staff for SDOH 

screening activities; recruit specialists for multidisciplinary teams (e.g., social workers, 

behavioral health providers); support the provision of language and cultural consultation 

services; partner with community organizations to increase access to nonmedical services; and 

leverage data to reduce disparities in patient outcomes. CMS should not limit the opportunity to 

receive AIPs, as well as the numerous benefits of such AIPs for an ACO and the beneficiaries it 

serves, to only newly formed, low-revenue ACOs. We urge the agency to broaden the 

eligibility criteria for AIPs to include essential hospital–led ACOs. Our members 

need the predictability of stable and sufficient payment streams, including up-front funding 

investment to support and sustain models that address acute social needs. We encourage CMS 

to examine a formal designation of essential hospitals, as outlined in section 1, to help identify 

those ACOs that have a shared set of characteristics, including a mission to care for 

marginalized people and combat health inequity, and that would benefit from AIPs. 

 

b. CMS should finalize its proposal to allow ACOs more time in one-sided-only tracks, 

regardless of high- or low-revenue status, and permit all ACOs to remain in BASIC 

track Level E indefinitely. 

 

CMS overhauled the MSSP in 2018 by redesigning the participation options available to 

encourage ACOs to transition more rapidly to risk-bearing (two-sided) models under two 

tracks: a BASIC Track and an ENHANCED Track. BASIC Track Levels A and B are one-sided; 

BASIC Track Levels C, D, and E, as well as the ENHANCED Track, are two-sided risk models. 

 

Based on a combination of factors, CMS determines an ACO’s eligibility for participation 

options in the BASIC track and ENHANCED track, along with the number of agreement periods 

in which the ACO may participate in the BASIC track. These factors include whether the ACO is 

deemed a high- or low-revenue ACO and the ACO’s experience and its ACO participants’ 

experience with the MSSP and other performance-based risk Medicare ACO initiatives. 

 

CMS is concerned its current policy of considering an ACO’s status as a high- or low-revenue 

ACO in determining participation options may disincentivize certain providers from forming 

ACOs, in particular high-revenue ACOs that include hospital-led ACOs. We are pleased to 

see CMS recognizes the need for flexibility with respect to the timeline for 

progression to two-sided risk to encourage safety-net providers, such as essential 

hospitals, to form ACOs. As we have noted in previous comments, for essential hospitals 

already operating with negative or slim margins, investing in care redesign and care 

coordination technologies, as well as workforce needs, the rapid progression to risk-bearing 

tracks can be prohibitive and deter participation.  

 

CMS proposes to allow an ACO that enters the BASIC track at Level A to remain in Level A for 

all subsequent performance years of the agreement period (i.e., five years) beginning January 1, 
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2024. Notably, eligibility for this participation option would not consider an ACO’s revenue 

status. Further, in the case of an ACO that elects to remain in Level A for the entirety of its first 

agreement period, the ACO may enter into a subsequent agreement period under the BASIC 

track’s usual glide path (with transition to two-sided risk). This means an additional two years 

at one-sided risk, therefore allowing a maximum of seven years under one-sided risk. We fully 

support the proposal to allow ACOs more time in one-sided-only tracks, 

regardless of high- or low-revenue status. 

 

Additionally, CMS proposes to allow ACOs to enter BASIC track Level E (the BASIC track’s 

highest level of risk and potential reward) and remain in Level E for all performance years of 

the agreement period. This option would be permitted for all ACOs, regardless of status as a 

high- or low-revenue ACO. For ACOs in the ENHANCED track, this proposal would allow them 

to enter a new participation agreement under Level E of the BASIC track. For ACOs, 

particularly those serving complex patient populations, the requirement to move to the 

ENHANCED track (with higher levels of risk) can deter participation. We support CMS’ 

efforts to assist high- and low-revenue alike in their journey to take on risk at 

their own pace by allowing an ACO to remain in the BASIC track Level E 

indefinitely. 

 

c. CMS should move away from the all-or-nothing approach to quality performance and 

adopt a sliding scale for shared savings. 

 

Effective for performance year 2021 and subsequent performance years, MSSP ACOs are 

required to report quality data via the APM Performance Pathway (APP). Under this new 

approach, ACOs report a smaller set (six versus 23) of quality metrics that satisfy the reporting 

requirements under both MIPS and the MSSP. 

 

ACOs in the MSSP are eligible to share in savings at the maximum rate if, for performance year 

2023, the ACO achieves a quality performance score equivalent to or higher than the 30th 

percentile across all MIPS quality performance category scores. For performance year 2024, the 

quality score must be equal to or greater than the 40th percentile. If the ACO fails to meet the 

quality performance standard, the ACO in ineligible to share in savings. 

 

The all-or-nothing approach to determining shared savings based on quality performance 

creates the potential for an ACO to receive no shared savings if it is close to but does not achieve 

the quality performance threshold. CMS proposes that, beginning with performance year 2023, 

if an ACO fails to meet the existing criteria under the quality performance standard to qualify 

for the maximum sharing rate but achieves a quality performance score equivalent to or higher 

than the 10th percentile of the performance benchmark on at least one of the four outcome 

measures in the APP measure set, the ACO then would share in savings at a lower rate that 

reflects its quality performance score. We applaud CMS for recognizing the cliff that 

currently exists for ACOs that fall short of the quality thresholds, and we support 

the proposed slide scale approach to determining shared savings. 

 

d. CMS should adopt a health equity adjustment and consider alternative approaches to 

identify ACOs that disproportionately serve the marginalized, such as a formal 

definition of an essential hospital. 

 

An ACO’s MIPs quality performance category score constitutes the ACO’s overall score across 

the APP measure set. The measures in the APP do not account for factors outside the control of 

the ACO—food insecurity, housing instability, lack of transportation, and others—that often 
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impact health outcomes and exacerbate inequities. There also is no direct adjustment of quality 

performance standards for these patient complexities. 

 

CMS is concerned the current quality performance measures and standards do not adequately 

assess the quality of care provided by ACOs with clinicians who serve a high proportion of 

underserved individuals and, therefore, could incentivize ACOs to avoid underserved 

populations or avoid MSSP participation completely. In particular, as CMS transitions away 

from the Web Interface for reporting of quality measures to all payer electronic clinical quality 

measures (eCQMs)/MIPS clinical quality measures (CQMs) in 2025, the concern about lower 

quality scores for underserved populations is magnified because all payer reporting in eCQMs 

includes quality scores for people with Medicaid (often correlated with low levels of income and 

increased prevalence of social risk factors). The existing CMS Web Interface has included 

quality scores only for Medicare beneficiaries. 

 

To support ACOs serving a high proportion of underserved individuals, CMS proposes the 

creation of a health equity adjustment, available for performance year 2023 and for subsequent 

performance years. The health equity adjustment would be capped at a maximum of 10 points 

added to an ACO’s MIPS quality performance category. ACOs eligible for the adjustment must 

report the three eCQMs/MIPS CQMs in the APP measure set, perform well on quality 

measures, and serve a higher proportion of beneficiaries from underserved neighborhoods (as 

defined by ADI or dual eligibility). The “underserved multiplier” CMS proposes to use for each 

ACO would determine the higher value of either the proportion of an ACO’s assigned 

beneficiary population that is considered underserved based on beneficiaries who are from 

underserved neighborhoods, using ADI data; or the proportion of an ACO’s assigned 

beneficiaries who are dually eligible for Medicare and Medicaid. We support CMS’ proposal 

to add a health equity adjustment to an ACO’s MIPS quality performance category 

to ensure ACOs disproportionately serving the marginalized are not penalized or 

deterred from participating because of the complexity of the beneficiaries they 

serve. 

 

Further, we encourage CMS to examine other approaches, beyond ADI and dual eligibility, to 

identify ACOs that disproportionately serve the underserved. As outlined in section 1, essential 

hospitals play a distinct role in their communities, share a set of distinctive characteristics, and 

serve the marginalized and most at-risk patients. By formally defining essential 

hospitals, CMS could use this status in the application of the health equity 

adjustment to support the work of ACOs serving a high proportion of underserved 

individuals. 

 

Additionally, we do not agree with CMS that risk adjustment for social risk factors at the quality 

measure level can mask differences in quality or have the unintended effect of setting lower 

quality standards for underserved population. Rather, the unintended effect is not disparities in 

quality but a disparate impact of penalties on hospitals with a mission to address inequities. 

Performance measures must account for the socioeconomic and sociodemographic complexities 

of populations to ensure a level playing field across all hospitals. It is critical essential hospitals 

are not disadvantaged for serving medically and socially complex beneficiaries and that they 

have the resources to continue providing vital services to their communities. In addition to 

adding a health equity adjustment, we urge CMS to risk adjust at the measure level to 

ensure the metrics used to evaluate performance in the MSSP, and across value-

based care initiatives, address inequities that exist in the health care system and 

society as a whole. 
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e. CMS should continue to refine its benchmarking methodology in the MSSP to reflect 

demonstrated success in the program and incorporate an external growth factor. 

 

A key component of the MSSP is its benchmarking methodology. A benchmark is a cost target 

used to determine if an ACO has successfully lowered expenditures and, thus, has the 

opportunity to share in savings or must repay losses. CMS establishes an ACO’s historical 

benchmark for an agreement period by using the ACO’s historical expenditures for beneficiaries 

who would have been assigned to the ACO in the three most recent years prior to the start of the 

agreement. CMS updates the historical benchmark using a blend of national and regional 

growth rates (i.e., rebasing). 

 

CMS proposes policies to modify the methodology for updating the historical benchmark, 

reduce the effect of ACO performance on historical benchmarks, and strengthen incentives for 

ACOs serving complex, high–cost of care populations. These changes seek to encourage 

continued participation by current ACOs, which is just as important as CMS’ efforts in the rule 

to support new ACO participants in the MSSP. 

 

i. CMS should finalize its proposal to apply a prior savings adjustment to ensure 

ACOs are not penalized for demonstrating success in the program. 

 

An ACO’s benchmark must be reset at the start of each agreement period. Under the existing 

benchmarking methodology, the savings an ACO achieves in one agreement period can directly 

reduce its rebased benchmark for the subsequent agreement period by reducing the historical 

spending that forms the basis for its rebased benchmark. Further, these savings could indirectly 

reduce regional expenditures in the ACO’s regional service area leading to negative regional 

adjustments. The continued lowering of an ACO’s benchmark over time makes it harder for the 

ACO to sustain success.  

 

CMS proposes to adjust benchmarks to account for prior savings to mitigate the “rebasing 

ratcheting effect” that occurs when an ACO’s benchmark is lowered over time. The agency 

would do this by returning to an ACO’s benchmark an amount that reflects its success lowering 

expenditure growth from the previous agreement period. A prior savings adjustment also helps 

to address an ACO’s effect on expenditures in its regional service area that can result in 

reducing the regional adjustment. As proposed, the prior savings adjustment would apply to 

establishing benchmarks for renewing and re-entering ACOs entering an agreement period on 

or after January 1, 2024. We support applying a prior savings adjustment to ensure 

ACOs that have demonstrated success are not penalized by having harder-to-beat 

benchmarks set and are incentivized to remain in the program and lower their 

spending. 

 

ii. CMS should work to establish an external growth factor, set at the beginning of 

the agreement period, to provide consistency and ensure ACOs serving 

beneficiaries with higher complexity and related costs are not disadvantaged. 

 

The regional adjustment to ACO benchmarking has been criticized over the years as a deterrent 

to participation among ACOs with spending above their regional benchmark. Further, CMS 

analysis suggests that ACOs receiving the largest negative regional adjustments—i.e., having 

higher costs relative to their regions—tend to be those serving beneficiaries with high risk 

scores and/or dually eligible beneficiaries. This suggests that certain ACOs, such as those led by 

essential hospitals, might have higher costs, due to caring for medically complex and high-need 

populations rather than being inefficient. 
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CMS proposes to use a three-way blend that incorporates a prospective, external growth 

factor—the Accountable Care Prospective Trend (ACPT)—along with the existing blended 

national-regional growth rates, to update an ACO’s historical benchmark for agreement periods 

beginning on or after January 1, 2024. The ACPT is a variant of the United States Per Capita 

Cost and would be set at the beginning of an agreement period and remain unchanged 

throughout the ACO’s entire five-year agreement. 

 

CMS believes that incorporating a prospective factor in the update to the benchmark would 

insulate a portion of the annual update from any savings occurring due to the actions of ACOs. 

Further, by providing a known prospective growth rate, ACOs might be able to improve their 

planning by having a target, set in advance, against which to compare their performance. In its 

June 2022 Report to Congress, MedPAC formally recommended the administratively set 

benchmarks approach.12 CMS notes that the proposed three-way blended update factor serves 

as a “mid-term solution” while the agency considers moving toward an administrative 

benchmarking methodology. We support the use of a growth factor that is set in 

advance, remains consistent over the course of an ACO agreement period, and 

incorporates “exogenous” factors—those not impacted by the individual or 

collective performance of ACOs. We encourage CMS to provide ACOs with guidance and 

education about this new benchmarking approach before implementing it in 2024. 

 

5. Request for Information—SDOH Screening Measures in the MSSP 

 

CMS seeks feedback on the potential future inclusion of two structural measures in the APP 

measure set for reporting by ACOs: Screening for Social Drivers of Health and Screen Positive 

Rate for Social Drivers of Health. 

 

The Screening for Social Drivers of Health measure assesses the percentage of patients 

admitted to the hospital who are 18 years or older at time of admission and are screened for five 

health-related social needs (HRSNs): food insecurity, housing instability, transportation 

problems, utility difficulties, and interpersonal safety. The Screen Positive Rate for Social 

Drivers of Health structural measure would identify the proportion of patients who screened 

positive for one or more of the same five HRSNs. 

 

Data is a key driver in health care delivery, informing providers of patient needs while engaging 

patients in their own care in a coordinated way. Recognizing the effects of upstream factors 

outside a hospital’s control, essential hospitals increasingly work to mitigate social 

determinants of poor health in various ways. In most cases, the first step is to identify the needs 

of the patient population. Many essential hospitals screen patients for social needs or are in 

some stage of working to develop and implement a screening process. 

 

We support the screening of patients for HRSNs. However, screening processes often 

are labor and time intensive. The mode of SDOH data collection can heavily impact patient care 

workflows. For example, some essential hospitals administer screening electronically, via a 

bedside application provided to all inpatients, while others might have health care workers 

screen at the point of care, which can consume considerable amounts of time and can seem 

 
12 Medicare Payment Advisory Commission. June 2022 Report to the Congress: Medicare and the Health 
Care Delivery System. June 15, 2022. https://www.medpac.gov/wp-
content/uploads/2022/06/Jun22_MedPAC_Report_to_Congress_SEC.pdf. Accessed August 12, 2022. 

 

https://www.medpac.gov/wp-content/uploads/2022/06/Jun22_MedPAC_Report_to_Congress_SEC.pdf
https://www.medpac.gov/wp-content/uploads/2022/06/Jun22_MedPAC_Report_to_Congress_SEC.pdf
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intrusive or unnecessary from the viewpoint of patients and families. Other essential hospitals 

use a standard, self-reported questionnaire provided through a patient portal, which has the 

potential benefit of more accurate answers to sensitive questions but requires that the 

application used be interoperable with existing EHRs to allow data to be transferred seamlessly 

into a patient’s record. As CMS looks to adopt screening measures as part of the APP measure 

set, we urge the agency to allow for flexibility in the use of any screening tool, 

provided the five HRSNs are covered by the tool selected. We also encourage CMS 

to recognize the time and resources required to implement screening of all 

patients, as well as training for staff in the collection of such data.  

 

Considerations beyond the screening tool itself also must be taken into account, including 

patient health literacy levels, language options for those with limited English proficiency, and 

access to the software on which the screening survey might be hosted. Further, all health care 

professionals and others working in the delivery system must be trained in collecting accurate 

socioeconomic and sociodemographic data in a culturally sensitive manner and educating 

patients on why such data are being collected and used. We know from the literature that 

patients most in need of being connected to resources and, in particular, non-Hispanic Blacks 

often report more discomfort with being screened for risk factors.36 We encourage CMS to 

develop universal and widely translated information that can be provided to all 

patients or beneficiaries about the reasons for screening, use of such information, 

and community resources available, recognizing the limitations of a health system 

or ACO to resolve all issues. 

 

Additionally, the Screening for Social Drivers of Health and Screen Positive Rate for Social 

Drivers of Health measures were recently finalized in the Inpatient Prospective Payment 

System final rule for adoption in the Inpatient Quality Reporting Program. Also, the Screening 

for Social Drivers is now being proposed for the MIPS program. We encourage CMS to 

streamline and align the collection of data related to these measures across 

settings and care providers to reduce administrative burden and to avoid a patient 

being asked the same sensitive questions repeatedly at various points along the 

care continuum. 

 

The two screening measures also should work together to inform hospitals of the level of unmet 

social needs among patients. Internal quality improvement processes and collaborative efforts 

with community-based providers rely on this level of data. For example, several of our members 

use sophisticated resource linkage software that enables staff to screen patients for social needs; 

link patients who screen positive to appropriate resources and agencies; track follow-up; and 

measure impact.37 This type of software requires significant investment, along with training and 

staff time. Given the up-front investment for screening and challenges to connecting to 

community resources, CMS should begin with voluntary reporting of both measures 

and allow providers, patients, and EHR vendors time to improve their capacity for 

and implementation of more systematic screening for the five HRSNs in the 

measure. 

 

In terms of quality measurement, it is unclear what CMS believes is a “good” rate for each 

domain in the Screen Positive Rate for Social Drivers of Health measure and what constitutes 

improvement in performance. There are many factors that could influence a screen positive 

rate. For example, if a hospital reports a high screen positive rate for housing instability, this 

could indicate a hospital’s commitment to screening all patients and patients’ comfort in 

answering the question, rising housing costs in a particular area, a lack of medical respite 

programs in the community, or all the above. Given the lack of evidence linking these screening 
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measures to improved outcomes and no clear indication of what would constitute improvement 

in performance, it would be inappropriate to consider the measures for pay-for-

reporting purposes. Rather, CMS should work to construct policies that reward 

successful referral and/or follow-up. 

 

Finally, CMS notes that if the Screening for Social Drivers of Health measure is adopted in the 

MIPS program, the agency might propose the addition of this measure as an eCQM/MIPS CQM 

under the APP. However, the measure specifications are not currently being developed for EHR 

reporting. This is a significant consideration for future rulemaking. CMS should refrain 

from proposing the measure as an eCQM until there are adequate standards and 

specifications for the data elements, point of collection, and time and frequency of 

data collection. Further, CMS also should submit any future eCQM for endorsement 

by the National Quality Forum (NQF). NQF endorsement and Measures Application 

Partnership (MAP) approval are imperative to ensure measure validity and reliability. Through 

these processes, measures are fully vetted and approved through a consensus-building 

approach that involves the public and interested stakeholders. 

 

6. Request for Information—New CAHPS Questions 

 

CMS seeks comment on the addition of new questions for the Consumer Assessment of 

Healthcare Providers and Systems (CAHPS) for MIPS survey to assess how well providers 

convey costs to their patients and the extent to which patients perceive discrimination in their 

health care.  

 

We applaud the Biden administration’s emphasis on health equity and CMS’ stated ongoing 

effort to evaluate appropriate initiatives to reduce health disparities. However, we have 

concerns with the two questions CMS is considering for the CAHPS survey. Therefore, we urge 

the agency to ensure additions to the survey are fully vetted with patients and providers, 

actionable, and avoid any unintended consequences that impede the ongoing work of care 

teams to address disparities and provide patient-centered care.  
 

a. CMS should promote training in existing federal protections against discrimination in 

health care settings and engage patients in developing policies to support equitable 

access to care. 

 

One of the additional questions CMS is considering for the CAHPS survey would focus on the 

patient’s experience with discrimination based on certain characteristics of the patient. The 

question would ask whether, in the past six months, anyone from a clinic, emergency 

department, or doctor’s office where the patient received care treated the patient in an unfair or 

insensitive way due to certain patient characteristics, including health condition, disability, age, 

culture, sex (including sexual orientation and gender identity) and income. 

 

Research has shown that discrimination against individuals seeking health care can lead to 

lower quality care and worse health outcomes. Equitable access to health services is essential to 

better care, healthier individuals and populations, and lower costs. We support the 

development of policies and training to support the provision of equitable care, 

elimination of disparities, and improvement in health outcomes for all patients.  

 

For example, in 2018, more than 80 essential hospitals took part in the Human Rights 

Campaign’s Healthcare Equality Index (HEI), an annual report measuring policies and 
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practices designed to support LGBTQ inclusion in health care settings.13 The voluntary survey 

scores facilities’ current policies and practices and identifies gaps where there is room for 

improvement. Several essential hospitals were designated as LGBTQ Healthcare Equality 

Leaders, scoring 100 percent on the HEI and demonstrating their dedication to equity. 

Essential hospitals respond to the needs of their communities, developing specialized services 

for LGBTQ patients. For example, one essential hospital in Ohio runs a clinic to respond to the 

unique needs of transgender youth, who face an extremely high risk of attempting suicide and 

other self-harm.14  

 

It is unclear how the additional CAHPS question would serve the patient or provider in 

addressing issues related to discrimination. The responses are not tied to a specific encounter 

or provider, but rather a period of time (six months) and various care settings. To foster 

improvement, a measure should provide actionable information. There also is the potential for 

this type of question and collection of sensitive information to cause a patient to fear their 

responses will be used in a way that negatively impacts future care. CMS should engage 

patients and other stakeholders in honest conversations about their care 

experience and avoid implementing survey questions that are not actionable and 

might erode an individual’s trust in their health care team. 
 

Further, federal protections against discrimination in health care settings exist. Section 1557 of 

the Affordable Care Act prohibits discrimination on the basis of race, color, national origin, sex, 

age or disability under any health program or activity that receives federal financial assistance 

or under any program or activity administered by an executive agency under Title I of the Act. 

More recent, HHS proposed to add nondiscrimination protections in Section 1557, including 

requiring hospitals to implement and train staff on formal nondiscrimination policies and 

procedures. If finalized, covered entities will need to review and update their current policies 

and procedures and train employees on Section 1557. We support the protections under 

Section 1557 and urge CMS to focus on educating providers about their 

responsibilities and patients about their protections against discrimination.  

 

b. CMS should refrain from introducing new CAHPS questions related to cost and 

promote sharing of best practices for having meaningful cost of care conversations. 

 

CMS is also considering adding a question that seeks to understand whether the patient talked 

with anyone on their health care team about the cost of health care services and equipment. 

America’s Essential Hospitals appreciates the opportunity to respond to CMS’ request for 

information about patient experience related to price transparency.  

 

The cost of health care services greatly influences clinical decision-making and subsequent 

outcomes, particularly when high costs prevent patients from following recommended 

treatment. To ensure the best possible care that meets patients’ needs, providers, health 

organizations, and patients must be able to share and receive information about health care 

costs and related financial constraints. This issue is especially relevant for essential hospitals, 

which care for low-income patients, many of whom are underinsured or uninsured.  

 
13 Healthcare Equality Index 2018. Human Rights Campaign. 
https://assets2.hrc.org/files/assets/resources/HEI-2018-
FinalReport.pdf?_ga=2.194827758.2112837283.1563312502-1938230186.1563312502. Accessed August 
16, 2022. 
14 Toomey R, Syversten A, Shramko, M. Transgender Adolescent Suicide Behavior. Pediatrics. 142: 4. 
October 2018. https://pediatrics.aappublications.org/content/142/4/e20174218. Accessed August 16, 
2022. 

https://assets2.hrc.org/files/assets/resources/HEI-2018-FinalReport.pdf?_ga=2.194827758.2112837283.1563312502-1938230186.1563312502
https://assets2.hrc.org/files/assets/resources/HEI-2018-FinalReport.pdf?_ga=2.194827758.2112837283.1563312502-1938230186.1563312502
https://pediatrics.aappublications.org/content/142/4/e20174218
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Essentials hospitals are pioneering work to promote communication about health care costs 

with all patients, including those facing social, linguistic, and financial obstacles. With support 

from the Robert Wood Johnson Foundation, Essential Hospitals Institute (the research and 

education arm of America’s Essential Hospitals) conducted a project to promote evidence-

driven tools and resources to help essential hospitals recognize, understand, and engage in cost 

of care conversations with patients and families. This work includes organizational tools for 

hospitals to consider systematic improvements to their approach to cost conversations, as well 

as provider and patient tools, training modules, and practice briefs.15  

 

Based on the populations they serve, essential hospitals are likely to need more resources for 

providing meaningful education related to prices, costs, and quality of care. For example, 

beneficiary communication about such complex subjects will require resources to overcome 

language barriers and low health literacy. This requires staff time dedicated to oral explanation 

and the use of interpreters, as needed. It is important that transparency policies fully capture 

these factors, minimize their effect, and provide additional support to essential hospitals, which 

already operate with limited resources. CMS must explore what is truly meaningful for 

patients, in terms of cost and quality, before designing and introducing new 

CAHPS questions for reporting. 

 

Further, when implementing cost of care conversations into workflows, the use of a team-based 

approach along with evidence-driven tools has been shown to be effective. In some cases, 

nursing staff asks several brief questions to screen patients and communicates concerns to a 

clinician, who can discuss costs within the context of clinical decision-making. In other 

instances, social workers or trained office staff can connect patients to financial assistance. 

There also is a range of assistance that might be provided in response to cost of care 

conversations, depending on the specific needs of the patient.16 It is in the best interest of the 

patient to allow for flexibility in how a care team approaches what can be a highly sensitive and 

individual conversation. We urge CMS to refrain from adding new questions to the 

CAHPS related to cost. Rather, the agency should support care teams in implementing cost 

of care conversations into workflows and promote sharing of best practices. 

  

7. CMS should continue to refine the MIPS and ensure that measures, including 

new equity measures, are tested for validity and accuracy before being added 

to the program and are aligned across CMS programs. 

 

CMS proposes to adopt the Screening for Social Drivers of Health measure in the MIPS 

program. The agency believes the promotion of screening for HRSNs would support clinician 

practices that reflect a commitment to addressing disparities in care and tracking progress on 

these efforts. America’s Essential Hospitals supports efforts to improve the 

collection of HRSNs to better understand how these factors impact outcomes. 

 

Screening for HRSNs is an appropriate first step in advancing health equity. But engaging in 

screening as a task will not be successful without integrating it into clinical decision-making 

and ensuring patients view those who are engaged in referrals and follow-up as part of their 

 
15 Essential Hospitals Insitute. Cost of Care Resources. https://essentialhospitals.org/cost-of-care.  
16 Bradham D, Fiscella K, Fox K, et al. How to Integrate Cost-of-Care Conversations into Workflow: 
Practice Brief #5; 2018. https://essentialhospitals.org/wp-
content/uploads/2018/11/CostofCarePracticeBrief5.pdf. 

https://essentialhospitals.org/cost-of-care
https://essentialhospitals.org/wp-content/uploads/2018/11/CostofCarePracticeBrief5.pdf
https://essentialhospitals.org/wp-content/uploads/2018/11/CostofCarePracticeBrief5.pdf
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care team.17 If a provider is unable to outline the resources the hospital has at its disposal, or 

through referral, to address an identified HRSN, both provider and patient might experience 

frustration, unfulfilled expectations, or mistrust. The proposed Screening for Social Drivers of 

Health measure does not address the need for referral and bidirectional communication with 

community-based services to track outcomes. We urge CMS to examine the challenges to 

linking data from medical and nonmedical sources. 

 

Further, the Screening for Social Drivers of Health was recently finalized in the Inpatient 

Prospective Payment System final rule for adoption in the Inpatient Quality Reporting 

Program. We encourage CMS to streamline and align the collection of data related 

to equity measures across settings and care providers to reduce administrative 

burden and to avoid a patient being asked the same sensitive questions repeatedly 

at various points along the care continuum.  

 

Additionally, MIPS clinicians need time to become familiar with this new measure. We support 

further development of equity measures, including the Screening for Social Drivers of Health 

measure for clinicians, and we urge the agency to conduct further testing and seek 

endorsement by NQF before including such measures in the MIPS measure set. 

 

8. CMS should continue to refine the complex patient bonus in the MIPS, 

examine alternative approaches to target the bonus to clinicians with higher 

caseloads of complex patients, and increase the bonus cap.  

 

For the 2020 and 2021 MIPS payment years, CMS finalized a policy that accounts for MIPS-

eligible clinicians who care for complex patients by adding a complex patient bonus of up to five 

points to their final score. In the CY 2021 PFS final rule, CMS increased to 10 points the cap for 

the complex patient bonus for the 2022 MIPS payment year due to the anticipated increase in 

patient complexity resulting from the COVID-19 PHE. In the CY 2022 PFS final rule, CMS 

continued the complex patient bonus, with the same cap of 10 points for the 2023 MIPS 

payment year. 

 

The bonus is based on a combination of the average Hierarchical Condition Category (HCC) 

risk score of the beneficiaries treated and the proportion of dually eligible patients treated. We 

continue to urge the agency to adopt a complex patient bonus for the MIPS that 

accounts for social risk factors—in addition to HCC and dually eligible status—

when determining patient complexity. The last chapter of the International Statistical 

Classification of Diseases, 10th revision (ICD-10) provides codes (Z00-Z99) to specify other 

factors that influence a patient's health status. Providers since 2015 have used Z codes to 

capture SDOH information for Medicare FFS beneficiaries. However, an analysis from CMS 

found less than 2 percent of Medicare FFS beneficiaries in 2019 had a Z code associated with a 

claim.18 Limited documentation of SDOH data hinders our capacity to understand and 

adequately address social barriers to positive health outcomes. By encouraging the collection of 

this data in a standardized manner, CMS can better understand the severity of illness and 

 
17 Wallace AS, Luther B, Guo J, Wang C, Sisler S, Wong B. Implementing a Social Determinants Screening 
and Referral Infrastructure During Routine Emergency Department Visits, Utah, 2017–2018. Prev 
Chronic Dis 2020;17:190339. https://www.cdc.gov/pcd/issues/2020/19_0339.htm. Accessed August 15, 
2022. 
18 Z Codes Utilization among Medicare Fee-for-Service (FFS) Beneficiaries in 2019. CMS Office of 
Minority Health. September 2021. https://www.cms.gov/files/document/z-codes-data-
highlight.pdf. Accessed August 15, 2022. 

 

https://www.cdc.gov/pcd/issues/2020/19_0339.htm
https://www.cms.gov/files/document/z-codes-data-highlight.pdf
https://www.cms.gov/files/document/z-codes-data-highlight.pdf
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resources necessary to treat adverse health outcomes caused by social barriers to care, while 

also improving the data sources and methodology to account for social indicators in the 

complex patient bonus. We urge CMS to address barriers to adopting and provide 

education on the importance of reporting Z codes, including their potential use in 

risk adjustment methodologies and the complex patient bonus.  

 

Further, we encourage CMS to consider the populations served by essential hospitals—those 

with complex medical and social needs—as part of the complex patient bonus determination. As 

outlined in section 1, a formal designation of essential hospitals could be used to define a subset 

of hospitals that share a mission to integrate health equity into care delivery and develop 

initiatives that target social determinants of health. Our members reach beyond their walls to 

understand what promotes or hinders health in their communities and to partner with local 

organizations to deliver community-integrated health care. We urge the agency to examine 

the unique role clinicians at essential hospitals play in reducing disparities and 

implementing improvement activities to promote health equity; and to consider 

formal designation of essential hospitals as a way to improve the complex patient 

bonus methodology.  

 

America’s Essential Hospitals supports policies that advance equity within the MIPS scoring 

system for clinicians treating medically and socially complex patients. Differences in final MIPS 

scores, influenced by factors outside the control of the clinician and unrelated to the care 

provided, create an unfair system in which clinicians at essential hospitals are 

disproportionately penalized for providing care to the most disadvantaged patients. We urge 

the agency to consider further increasing to 20 points the maximum bonus 

available for clinicians with a higher caseload of complex patients.  

 

9. RFI – Reimbursement of Community Health Workers 

 

CMS seeks feedback from stakeholders about the role of Community Health Workers (CHWs) 

in providing reasonable and necessary services to Medicare beneficiaries under the appropriate 

supervision of health care professionals. CMS also would like to know the extent to which 

CHWs are certified to perform services that improve the health of Medicare beneficiaries. 

CHWs are integral members of the care team, particularly for patients with complex 

overlapping clinical and social needs. We applaud CMS for seeking ways to sufficiently 

reimburse for the full range of services provided by CHWs.  

 

The definition of CHW, as provided by the American Public Health Association, references the 

trusting relationship that CHWs bring to the patient-provider interaction, which allows these 

workers to “serve as a liaison/link/intermediary between health/social services and the 

community to facilitate access to services and improve the quality and cultural competence of 

service delivery.” CHWs serve many roles that are critical to addressing the clinical and social 

complexities of patients essential hospitals serve. These roles include care coordination, case 

management, system navigation, and cultural mediation among individual, communities, and 

health and social systems.  

 

Further, for essential hospitals that participated in CMS’ Accountable Health Communities 

model, CHWs served as a key member of the care team, screening Medicare and Medicaid 

beneficiaries in multiple hospital locations for specific social needs. These same CHWs were 

then able to refer patients who screened positive to available social services. We agree with 

CMS, as noted in the proposed rule, that “[t]he CHW skillset may position this workforce to 

address these social needs.” 
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CMS has taken steps to require screening of social drivers of health, as seen in the most recent 

inpatient prospective payment system final rule. As the agency looks to expand and standardize 

the screening and reporting of social needs across providers and care settings, CHWs can offer 

significant benefits for the health and well-being of Medicare beneficiaries. We urge CMS to 

provide reimbursement for CHWs, in recognition of their significance in the 

health care workforce. Establishing sustainability for the work of CHWs will increase the 

scale of their contribution to achieve desired patient outcomes and to address health disparities.  

 

In terms of qualifications and certification, there can be variation from state to state. For 

example, in Virginia, state code requires CHWs to receive training, education, and certification 

from an entity approved by the state Board of Health.19 One essential hospital in Virginia has 

employed CHWs for more than 20 years, and all CHWs are certified according to statute or 

achieve their certification within one year of employment. We support CHWs having 

appropriate training and certification as a requirement for employment by health 

systems and reimbursement by CMS. 

 

* * * * * * * 

 

America’s Essential Hospitals appreciates the opportunity to submit these comments. If you 

have questions, please contact Senior Director of Policy Erin O’Malley at 202-585-0127 or 

eomalley@essentialhospitals.org. 

 

Sincerely, 

 

 

   

Bruce Siegel, MD, MPH 

President and CEO 

 
19 Title 32.1, § 32.1-15.1, “Certified Community Health Workers,” Virginia Legislative Information System. 
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