AMERICA’S
ESSENTIAL
HOSPITALS

September 6, 2016

Andrew M. Slavitt

Acting Administrator

Centers for Medicare & Medicaid Services

U.S. Department of Health and Human Services
Hubert H. Humphrey Building, Room 445-G
200 Independence Ave. SW

Washington, DC 20201

Ref: CMS-1656-P: Medicare Program: Hospital Outpatient Prospective Payment
and Ambulatory Surgical Center Payment Systems and Quality Reporting
Programs; Electronic Health Record (EHR) Incentive Programs; Payment to
Certain Off-Campus Outpatient Departments of a Provider; Hospital Value-Based
Purchasing (VBP) Program

Dear Mr. Slavitt:

Thank you for the opportunity to submit comments on the above-captioned proposed
rule. America’s Essential Hospitals appreciates and supports the Centers for Medicare &
Medicaid Services’ (CMS’) work to improve the delivery of high-quality, integrated
health care across the continuum. We are concerned that certain provisions of the
Affordable Care Act (ACA) and recently enacted laws have a disproportionately negative
financial impact on essential hospitals—those that commit to serving low-income and
other vulnerable patients—and run counter to the concept of integrated, coordinated
health care. In fact, CMS’ proposed implementation of the Bipartisan Budget Act of
2015 (BBA) will drastically limit the ability of essential hospitals to expand access to the
most vulnerable populations and goes beyond the scope of the legislative text. With
these considerations in mind, America’s Essential Hospitals asks CMS, when finalizing
this rule, to consider the unique challenges inherent in caring for our complex patient
populations.

America’s Essential Hospitals is the leading association and champion for hospitals and
health systems dedicated to high-quality care for all, including the most vulnerable.
Filling a vital role in their communities, our nearly 275 member hospitals provide a
disproportionate share of the nation’s uncompensated care and devote approximately
half of their inpatient and outpatient care to Medicaid or uninsured patients. Essential
hospitals treat more patients who are dually eligible for Medicare and Medicaid than
the average hospital. These patients often have multiple comorbidities and chronic
conditions and are among the most difficult to treat. More than a third of patients at
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essential hospitals are racial or ethnic minorities who rely on the culturally and
linguistically competent care that only essential hospitals can provide. Our members
provide this care while operating on margins substantially lower than the rest of the
hospital field: zero percent in aggregate compared with 8.3 percent for all hospitals
nationwide.! Through their integrated health systems, members of America’s Essential
Hospitals offer a full range of primary through quaternary care, including trauma care,
outpatient care in their ambulatory clinics, public health services, mental health
services, substance abuse services, and wraparound services critical to vulnerable
patients.

In particular, essential hospitals play a vital role in providing ambulatory care to their
communities. The average member operates a network of more than 20 ambulatory
care sites. And in 2014, the average member saw more than three times as many non-
emergency outpatient visits as other acute-care hospitals nationwide. Our members
provide comprehensive ambulatory care through networks of hospital-based clinics that
include onsite features—radiology, laboratory, and pharmacy services, for example—
that freestanding physician offices typically do not offer. Our members’ ambulatory
networks also offer behavioral health services, interpreters, and patient advocates who
can access support programs for patients with complex medical and social needs.

The high cost of providing complex care to low-income and uninsured patients leaves
our hospitals with limited resources, driving them to find increasingly efficient
strategies for providing high-quality care to their patients. But improving care
coordination and quality while maintaining a mission to serve the most vulnerable is a
delicate balance. This balance is threatened by cuts to hospitals in the ACA and other
hospital cuts Congress has targeted to offset federal spending.

To ensure our members have sufficient resources to continue to expand access and are
not unfairly disadvantaged for serving the most vulnerable among us, CMS should
adopt the following recommendations when finalizing the above-mentioned proposed
rule.

1. CMS should delay implementation of Section 603 of the BBA by at least one
year to establish reasonable policies that align with the intent of the BBA, as
well as offer sufficient time for hospitals to make necessary system
adjustments.

As mandated by Section 603 of the BBA, CMS will discontinue paying certain off-
campus, provider-based departments (PBDs) under the Outpatient Prospective
Payment System (OPPS) on January 1, 2017. The BBA instructs CMS to pay these PBDs
under another Part B “applicable payment system” instead of the OPPS. The BBA
defines which PBDs would be affected by the law and specifically exempts other types of
PBDs from changes in reimbursement.

'Landry C, Ramiah K, Rangarao S, Roberson B. 2014 Essential Data, Our Hospitals, Our Patients; Results
of America’s Essential Hospitals 2014 Annual Member Characteristics Survey. America’s Essential
Hospitals. June 2016. http://essentialdata.info/. Accessed August 10, 2016.
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Given essential hospitals’ expansive networks of ambulatory care in otherwise
underserved communities, the BBA will have a pronounced negative impact on patients
of essential hospitals. If implemented as proposed in the BBA, cuts in outpatient
Medicare payments could reduce payments for many services by about 50 percent and,
in some cases, by close to 90 percent. However, although the statute clearly references
the continuation of hospital payments, for calendar year (CY) 2017, CMS proposes that
no facility payment will be made directly to the hospital’s off-campus PBD. This
proposal is unconscionable. And, for hospitals operating on narrow (often negative)
margins, these cuts are unsustainable. The patients seeking care at off-campus PBDs of
essential hospitals tend to be lower income and racial and ethnic minorities, and they
are more likely to be uninsured. Clinics of essential hospitals often fill a void by
providing the only source of primary and specialty care in their communities.
Excessively burdensome and restrictive policies on PBDs of essential hospitals will
undoubtedly have downstream effects, including on patient access.

Due to the magnitude of Section 603’s impact on hospitals and patient access, CMS
should give appropriate consideration to the negative consequences of its proposals and
the difficulty providers will face in adapting to its proposals on a short timeframe.
Specifically, we call on the agency to delay the implementation of Section 603 for at
least one year. In its current form, the proposal oversteps the boundaries set out by
Congress in the BBA and also puts forth policies that will be impractical for hospitals to
implement on such short notice. Hospitals will have a mere 60-day period to make
cumbersome changes to their billing systems and to prepare for the impact of Section
603 on their reimbursement. CMS should delay implementation by at least one year so
it can thoroughly consider stakeholder feedback and establish policies that carry out
Section 603 as Congress intended. This delay would not be without precedent, as CMS
has on numerous occasions delayed the implementation date of new payment systems
required by law. To name just a few examples, CMS has previously delayed the
implementation of the OPPS, the ambulance fee schedule, and most recently, the
market-based payment system for the clinical laboratory fee schedule. Below, we
provide additional recommendations for CMS to consider for future implementation of
Section 603.

2. CMS should implement Section 603 of the BBA consistent with the legislative
text and minimize the adverse impact its policies will have on patient access.

In drafting the BBA, Congress left many specifics of Section 603 implementation for
CMS to clarify through the rulemaking process. However, in its interpretation, the
agency has unnecessarily expanded the law’s scope, and this will compound the harm to
essential hospitals and the vulnerable patients they serve. For example, CMS has
proposed that PBDs that relocate or expand services would lose their grandfathered
status, a limitation the BBA neither contemplated nor required. In addition, the agency
suggests billing processes that will be administratively burdensome, costly, and time-
consuming for hospitals to implement.

By going beyond the legislative text of the BBA, CMS has interpreted the law in a way
that will adversely impact patient access by limiting incentives for essential hospitals to
bring health care into underserved communities. Essential hospitals are the only



providers willing to take on the financial risk of providing comprehensive care to low-
income patients, including the uninsured and dually eligible beneficiaries. These clinics
enable hospitals to expand access for vulnerable patients in communities with no other
options for both basic and complex health care needs. PBDs of essential hospitals often
are the only clinics in low-income communities that provide the full range of primary
and specialty services. The proposals in the rule are an added obstacle that will only
frustrate the ability of essential hospitals to continue to play this vital role in their
communities. We urge CMS to apply Section 603 in a way that is consistent with the
legislative text and that will protect patient access by taking into account these
considerations:

a. CMS should finalize the exception for dedicated emergency departments,
PBDs within 250 yards of remote locations, and on-campus PBDs.

In the proposed rule, CMS describes the types of facilities that would be excepted (or

would



