
February 21,2013 

Ms. Marilyn Tavenner 
Acting Administrator 

130'1 Pennsylvani.\ Avenue, NW 
Suite 950 
Washington, DC 20004 
2025850100 tel / 2025850101 fax 
www,naph.org 

Centers for Medicare & Medicaid Services 
U.S. Department of Health & Human Services 
Room 445-G, Hubert H. Humphrey Building 
200 Independence Avenue, SW 
Washington, DC 20201 

Ref: CMS-2334-P: Medicaid, CHIP, and Exchanges: Essential Health Benefits in 
Alternative Benefit Plans; Eligibility Notices; Fair Hearing and Appeal Processes for 
Medicaid and Exchange Eligibility Appeals and Other Provisions Related to Eligibility and 
Enrollment for Exchanges, Medicaid, and CHIP; and Medicaid Premiums and Cost 
Sharing 

Dear Ms. Tavenner, 

The National Association of Public Hospitals and Health Systems (NAP H) appreciates the 
opportunity to submit this letter in reference to the above-mentioned proposed rule. NAPH 
represents about 200 safety net hospitals and health systems across the country. These 
organizations constitute just 2 percent of acute care hospitals nationwide but provide 20 percent 
of all hospital uncompensated care. In 2010, the average NAPH member had five times the 
volume of non-emergency outpatient visits and three times the volume of inpatient admissions as 
other acute care hospitals in the country. About half of the care NAPH members provide is for 
Medicaid and uninsured patients. Specifically, 36 percent of all inpatient care in 2010 was 
provided to Medicaid patients, and 19 percent of all inpatient care was provided to uninsured 
patients. On the ambulatory side, 27 percent of all outpatient care was provided to Medicaid 
patients, and 30 percent was provided to uninsured patients. As major providers of care to 
Medicaid and uninsured patients, NAPH members are encouraged to see implementation of the 
hospital option to make presumptive Medicaid eligibility determinations in a manner that affords 
hospitals in all states the flexibility to tailor their approach for their patient populations. NAPH 
members also are particularly interested in the proposed changes to Medicaid premiums and cost 
sharing limits. 

NAPH members not only serve as substantial providers of care to Medicaid patients, but they 
also have a lot of experience working to ensure Medicaid and other low-income patients receive 
all necessary care when they need it and in a manner that is culturally and linguistically 
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appropriate. For example, NAPH members often collaborate with mental health providers, 
community health centers, local health or social services departments, drug rehabilitation centers, 
and neighborhood homeless shelters to implement the medical home model of care for their 
patient populations. These medical home programs are tailored to the needs of the specific 
patient populations they serve. And, according to a recent NAPH survey, 80 percent ofNAPH 
members' medical home programs employ case managers and/or care coordinators to manage all 
aspects of patient care. 1 

Our members' vast experiences working closely with these vulnerable patient populations offer 
deep insight into their health care-related behaviors and financial capacity. Based on this 
knowledge, NAPH asks the Centers for Medicare & Medicaid Services (CMS) to reconsider its 
proposal to increase Medicaid patients' cost sharing responsibilities. Studies have shown 
increasing cost sharing for Medicaid patients results in fewer patients enrolling in Medicaid and, 
thereby, more individuals becoming or remaining uninsured? This adds to the costs of 
uncompensated care. In addition, among those who remain in the Medicaid program, patients 
with comorbidities often reduce utilization of necessary services. 3 Furthermore, for the low
income population, increasing cost sharing may leave many unable to pay providers their 
copayment, resulting in additional bad debt for providers. For these reasons, CMS should 
maintain existing definitions of nominal cost sharing for Medicaid patients. 

In addition, CMS should maintain existing hospital responsibilities when applying cost 
sharing in the emergency department (ED) for non-emergency services. CMS proposes to 
modify existing rules that apply when hospitals require patients to pay alternative cost sharing 
amounts as a condition for receiving non-emergency, post-screening services in the ED. Under 
existing rules, a hospital seeking to impose such alternative cost sharing first must provide 
information intended to ensure the patient is fully aware of alternative sources for non
emergency care with lower or no cost sharing requirements. In the proposed rule, although CMS 
notes it is not making changes to the existing hospital requirements, the proposed regulatory 
language extends the application and substance of hospitals' obligation in these situations. 
Specifically, the proposed language requires hospitals to do the following: 

• "Ensure that the alternative provider can provide services to the individual in a timely 
manner" at lower cost sharing amounts. Current regulations require only that the hospital 
inform the individual that the alternate provider can provide services at lower cost 

l"Safety Net Hospitals Establish 'Medical Homes,'" National Association of Public Hospitals and Health Systems, 
2010, accessed January 25, 2013, hrtp:llwww.naph.orgiMain-Menu-Category/Our-WorkiCare-Delivery/Improving
Care-CoordinationiMedical-Homes/Medical-Comes-Brief.aspx?FT=.pdf 

2Bill J. Wright, M. J. Carlson, H. Allen, A. L. Holmgren, and D. L. Rustvold. "Raising Premiums And Other Costs 
For Oregon Health Plan Enrollees Drove Many To Drop Out," Health Affairs 29 (12): 2311-2316; Stephen 
Zuckerman, D. M. Miller, and E. S. Pape, "Missouri's 2005 Medicaid Cuts: How Did They Affect Enrollees And 
Providers?" Health Affairs 28 (2): w335-w345. doi: IO.l377/hlthaff.28.2.w335 

3Daniel M. Hartung, M. 1. Carlson, D. F. Kraemer, D. G. Haxby, K. L. Ketchum, and M. R. Greenlick. "Impact of a 
Medicaid Copayment Policy on Prescription Drug and Health Services Utilization in a Fee-for-Service Medicaid 
Population," Medical Care 46 (6): 565-572; Sujha Subramanian, "Impact of Medicaid Copayments on Patients with 
Cancer: Lessons for Medicaid Expansion Under Health Reform," Medical Care 49 (9): 842-847. 
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sharing amounts. The hospital is not required to "ensure" such services can be provided 
"in a timely manner," which would assign a much higher level of responsibility to the 
hospital. Ensuring other providers' availability to deliver services is not usually required 
of any Medicaid provider. In addition, while states are required to make available a list of 
hospitals charging alternative cost sharing for non-emergency ED use, states do not have 
to make available a list of all other (i.e., non-hospital) alternative non-emergency service 
providers. Even if such a list were made available by states to hospitals, such a list could 
not "ensure" all such providers can, at all points in time, provide access to services "in a 
timely manner." 

• "Coordinate scheduling and provide a referral for treatment." Current regulations require 
the hospital to provide "a referral to coordinate scheduling of treatment." Requiring the 
hospital to also coordinate the scheduling demands significantly more effort than the 
mere provision of a referral. 

• Meet the above-noted requirements even when the cost sharing at issue is at the regular, 
nominal level and not an alternative cost sharing amount.4 Hospitals in states that have 
not adopted alternative cost sharing for non-emergency use of the ED would have new 
obligations-i.e., to provide information, ensure the availability of alternative services, 
and coordinate referrals-that do not exist under the current regulations. 

CMS does not provide a rationale for this significant expansion of hospital responsibilities when 
requiring cost sharing for non-emergent use of the ED. To fulfill these requirements, hospitals 
would further stretch already scarce ED staff and resources that should be devoted to patient care 
and not administrative duties that can best be taken care of in other settings. Furthermore, given 
the language of the proposed regulation, many hospitals are likely to choose not to impose cost 
sharing because of the responsibilities triggered by these proposed changes. This consequence 
would undermine the intended result of alternative cost sharing, which we believe is to 
discourage use of the ED for non-emergencies. Until a more patient-focused solution can be 
developed to encourage efficient use ofEDs and other scarce hospital resources, NAPH urges 
eMS to maintain existing hospital responsibilities in connection with ED cost sharing. 

Finally, on a technical note, we believe eMS intended to delete sections 447.50 through 447.82 
from the code and replace them with new sections 447.50 through 447.57 (see 78 Fed. Reg. 
4658). However, the proposed regulations specify that sections 447.58 through 447.64 are to be 
removed and reserved, but appear to leave in place sections 447.66 through 447.82 (see 78 Fed. 
Reg. 4705). We suggest that CMS remove these sections as well. 

***** 

4Proposed 42 C.F.R § 447.54(d) applies any time an agency is imposing cost sharing "under paragraph (a) [referring 
to cost-sharing at the nominal amounts specified in 447.56(a)] or (c) [the alternative cost-sharing authority]." 
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NAPH appreciates the opportunity to submit these comments. If you have questio ,please 
contact Xiaoyi Huang, assistant vice president for policy, at (202) 585-0127. 
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