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June 3, 2013 
 
Submitted Electronically Via http://www.regulations.gov 
 
CC:PA:LPD:PR (REG-118315-12) 
Internal Revenue Service 
P.O. Box 7604 
Ben Franklin Station 
Washington, DC 20044 
 

 
Re: Comments of NAPH in Response to REG-118315-12, IRS Proposed Regulations on 

Health Insurance Providers Fee, 78 Fed. Reg. 14034 (March 4, 2013) 
 
Dear Sir or Madam: 
 
On behalf of the National Association of Public Hospitals and Health Systems ("NAPH"), this letter 
provides comments on the proposed regulations recently issued by the Treasury Department 
("Treasury") and the Internal Revenue Service ("IRS") to implement the annual fee imposed on 
certain health insurance providers by the Patient Protection and Affordable Care Act ("ACA") (the 
"Proposed Regulations"). Specifically, this letter addresses the manner in which the Proposed 
Regulations define "governmental entity." 
 
NAPH appreciates the opportunity to submit comments on the Proposed Regulations. Based in 
Washington, D.C., NAPH represents more than 200 of the nation's largest nonprofit safety net 
hospitals and health systems. These facilities – many of which are created and controlled by a 
state or local government – provide high-quality health services for all patients, including the 
uninsured, underinsured, and other vulnerable people. Our hospitals and health systems also 
provide many essential community services, such as primary care, trauma care, and neonatal 
intensive care; and train many of America's physicians, nurses, and other health care providers. 
Through the collective voice of our members, NAPH advocates for the interests of these important 
facilities and the nation's most vulnerable populations. 
 
In NAPH's view, the definition of "governmental entity" in the Proposed Regulations is too narrow. 
It omits a number of governmental entities, including instrumentalities, which NAPH believes 
Congress intended to exclude from the annual fee on health insurance providers. These entities 
also traditionally have been treated as governmental entities by the IRS for other purposes. NAPH 
recommends that Treasury and the IRS (i) clarify that any instrumentality or integral part of 
an entity otherwise described in Prop. Reg. § 57.2(b)(2)(ii) is a "governmental entity" and 
(ii) clarify that the exclusion for certain public agencies in Prop. Reg. § 57.2(b)(2)(ii)(D) is 
not limited to public agencies that contract with the State to administer State Medicaid 
benefits. 
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Background 
 
Section 9010(c)(2)(B) of the ACA excludes "any governmental entity" from the annual fee 
imposed on health insurance providers (emphasis added). Consistent with the statute, the Joint 
Committee on Taxation's General Explanation of Tax Legislation Enacted in the 111th Congress 
(JCS-2-11) (March 2011) (the "Technical Explanation") -- which is the only evidence of 
Congressional intent in this case -- states that "[a] covered entity does not include any 
governmental entity." The Technical Explanation does not provide any indication that the term 
"governmental entity" should be limited to states and their political subdivisions or that it should 
not include government instrumentalities or integral parts. 
 
Although the preamble to the Proposed Regulations recognizes that "Section 9010(c)(2)(B) 
excludes any governmental entity," Prop. Reg. § 57.2(b)(2)(ii) defines "governmental entity" much 
more narrowly, and includes only the following: "(A) the United States; (B) any State or political 
subdivision thereof (as defined for purposes of section 103), including, for example, a State health 
department or State insurance commission; (C) any Indian tribal government (as defined in 
section 7701(a)(4)) or a subdivision thereof (determined in accordance with section 7871(d)); or 
(D) any public agency that is created by a State or a political subdivision, organized as a nonprofit 
under State law, and contracts with the State to administer State Medicaid benefits through local 
providers or health maintenance organizations."  
 
The Proposed Regulations explicitly exclude instrumentalities of a governmental entity from the 
definition of "governmental entity." In the preamble to the Proposed Regulations, IRS and 
Treasury invited "comments on the types of instrumentalities, if any, that would be considered 
covered entities under the general definition and the extent to which they would qualify for 
exclusions consistent with the statute." NAPH is pleased to share its comments on that issue. 
 
Section 7805(a) of the Internal Revenue Code of 1986, as amended (the "Code") authorizes the 
Secretary of the Treasury to "prescribe all needed rules and regulations for the enforcement of 
[the Code]." In Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837 (1984), the 
Supreme Court established a two-step process for reviewing the validity of a regulation. The first 
prong of the test asks "whether Congress has directly spoken to the precise question at issue." 
The second prong asks whether the agency's regulation is "based on a permissible construction 
of the statute." The second prong of the Chevron test is only reached if Congress has not settled 
a matter. If Congress has directly addressed the question at issue, the analysis ends because 
"the law must be given effect." 467 U.S. at 843. 
 
Analysis 
 

A. Government Instrumentalities and Integral Parts 
 
NAPH believes that Congress intended a broad definition of "governmental entity" in Section 
9010(c)(2)(B) of the ACA. Congress could not have intended government instrumentalities and 
integral parts to be subject to the annual fee on health insurance providers because Section 
9010(c)(ii)(B) of the ACA excludes "any governmental entity" (emphasis added). Although 
Treasury and the IRS have broad regulatory authority under Code Section 7805(a), and are 
entitled to judicial deference under Chevron, such authority and deference do not extend to 
matters on which Congress has spoken. While Congress did not define "governmental entity" in 
Section 9010(c)(ii)(B) of the ACA, by using the word "any," it strongly indicated the statute should 
be construed broadly. Congressional intent on this issue is further reflected in the Technical 
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Explanation, which confirms that "[a] covered entity does not include any governmental entity" and 
provides a single – but by no means the only – example of a governmental entity.  
 
By not including all government-controlled health systems and instrumentalities in the definition of 
"governmental entity" in Prop. Reg. § 57.2(b)(2)(ii), NAPH believes that Treasury and the IRS 
have impermissibly narrowed the scope of an issue on which Congress has already spoken. 
Consequently, NAPH believes that all government-controlled health plans, whether organized as 
a government subdivision, instrumentality, or integral part, should qualify as "governmental 
entities" and thus be exempted from the annual fee imposed on health insurance providers. 
 
Treating instrumentalities and integral parts as governmental entities also is consistent with other 
IRS guidance, including guidance issued in connection with the ACA. For example, the definition 
of "governmental plan" in Section 414(d) of the Code includes plans established and maintained 
by instrumentalities. Similarly, Prop. Reg. § 54.4980H-1(a)(20), issued in connection with the 
ACA, defines "government entity" as including any agency or instrumentality of a state or political 
subdivision thereof. See also Treas. Reg. § 1.6050S-1 (treating agencies or instrumentalities of 
governmental units as governmental entities in the context of information reporting for qualified 
tuition and related expenses). Accordingly, NAPH recommends that, before publishing the 
guidance as final regulations, IRS and Treasury clarify that any instrumentality or integral 
part of an entity otherwise described in Prop. Reg. § 57.2(b)(2)(ii) is a "governmental 
entity." 
 

B. Exclusion for Certain Public Agencies 
 
One type of governmental entity exempted from the new fee under the Proposed Regulations is a 
public agency that is created by a state or a political subdivision, organized as a nonprofit under 
state law, and contracts with the state to administer state Medicaid benefits through local 
providers or health maintenance organizations. See Prop. Reg. § 57.2(b)(2)(ii)(D). This exclusion 
appears to be derived from the Technical Explanation. After noting that the statutory language 
excludes "any governmental entity," the Technical Explanation states that "it is intended that a 
governmental entity includes a county organized health system entity that is an independent 
public agency organized as a nonprofit under State law and that contracts with a State to 
administer State Medicaid benefits through local care providers or HMOs." 
 
In NAPH's view, the example in the Technical Explanation is just one example of the types of 
organizations that qualify as a governmental entity. In drafting the Proposed Regulations, 
however, Treasury and the IRS appear to have used the example in the Technical Explanation as 
the only type of entity that qualifies as a governmental entity, other than states, political 
subdivisions, and Indian tribal governments. 
 
NAPH has a number of members that are nonprofit health systems created and controlled by a 
state or local government. These health systems operate safety net hospitals and offer medical 
plans, including Medicaid and other governmental insurance plans. Many of these health systems 
are integral parts or instrumentalities of a government, but are not political subdivisions (because 
they do not exercise one or more sovereign powers). As such, they would qualify as governmental 
entities under the Proposed Regulations only by meeting all of the conditions of Prop. Reg. § 
57.2(b)(2)(ii)(D). In NAPH's view, the requirements in that subsection are unnecessarily limiting, 
and may omit a number of health systems that are controlled by state and local governments and 
serve governmental functions. Government-controlled health systems administer a number of 
different medical benefits, which may not be limited to state Medicaid benefits. For this reason, 
NAPH recommends that Treasury and the IRS clarify that the exclusion for certain public 
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agencies in Prop. Reg. § 57.2(b)(2)(ii)(D) is not limited to public agencies that contract with 
the state to administer state Medicaid benefits. 
 
Conclusion 
 
NAPH believes that retaining the Proposed Regulations' narrow definition of "governmental entity" 
potentially would subject a number of government-controlled health systems to the annual fee on 
health insurance providers. This is inconsistent with Congress' intention. Moreover, imposing the 
annual fee on government-controlled health systems, which rely on public funds for their services, 
would materially increase the cost of providing medical benefits. As a result, these important 
facilities will have less financial ability to provide medical benefits to the nation's most vulnerable 
populations. 
 
Please feel free to contact Xiaoyi Huang, NAPH's assistant vice president for policy, at (202) 585-
0127, if you have questions. 
 

Sincerely, 
 
 
Bruce Siegel, MD, MPH 
President and CEO 

 
cc: Kathleen M. Nilles, Esq. 

Holland & Knight LLP 
 

 


