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October 31, 2011 
 
 
Donald M. Berwick, M.D., M.P.P. 
Administrator 
Centers for Medicare & Medicaid Services 
U.S. Department of Health & Human Services 
Hubert H. Humphrey Building, Room 445-G 
200 Independence Avenue, SW 
Washington, DC 20201 
 
 
Ref: CMS–2349–P, Proposed Rule Regarding Eligibility Changes in the Medicaid Program 
under the Affordable Care Act of 2010  
 
 
Dear Dr. Berwick: 
 
The National Association of Public Hospitals and Health Systems (NAPH) appreciates the 
opportunity to submit this response to the above-captioned proposed rule (“Proposed Rule”).1

 

  
NAPH represents the nation’s largest metropolitan-area safety net hospitals and health systems.  Our 
members are critical sources of care for low-income and vulnerable patients in their communities.  In 
2009, more than half of all NAPH member discharges and outpatient visits were either for Medicaid 
or uninsured patients.  Medicaid continues to be the most important source of revenue for public 
hospitals, accounting for 35 percent of NAPH members’ total net revenues.  In addition, while 
NAPH members represent only 2 percent of the acute care hospitals in the country, they administer 
20 percent of the uncompensated care provided at hospitals across the nation.  After the coverage 
expansion in 2014, NAPH members will serve even larger Medicaid populations, and will continue 
to serve low-income and vulnerable patients who may be covered through the state health exchanges 
(“Exchanges”) or fall through the remaining gaps in the system.  Some portion of these populations 
will likely be regularly shifting between eligibility for Medicaid and Exchange plans.  NAPH 
members have also formed Medicaid managed care plans built around their safety net hospitals and 
related providers.  Our members hope that these plans can participate in Exchanges, allowing patients 
to stay with their current providers even as they transition between program eligibility. 

                                                 
1 76 Fed. Reg. 51148 (Aug. 17, 2011) (hereinafter referred to as “Medicaid Eligibility Proposed Rule”). 
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The successful expansion of coverage through Medicaid will in turn be critically important to the 
ability of safety net hospital systems to continue to serve their missions of providing access to care 
for low-income patients.  NAPH appreciates the Centers for Medicare & Medicaid Services’ (CMS’) 
work on this regulation.  CMS’ efforts to establish a meaningful expansion of Medicaid coverage and 
access are critical to ensuring that everyone who is entitled gets enrolled, that people do not fall 
between the cracks in transitioning between Medicaid and the Exchanges, and that there is minimal 
burden on states when implementing the expansion.  NAPH members strongly support these 
efforts—as safety net health systems, NAPH members serve as the safety net for patients who 
experience gaps in coverage and incur significant uncompensated costs in doing so.  We applaud 
CMS’ goals of simplifying and streamlining eligibility and enrollment processes to assist vulnerable 
populations in maintaining and navigating coverage and to ease administrative burdens on the 
system.  We appreciate that the agency is also examining other proposals in this Proposed Rule to 
ensure they do not disrupt or limit existing scope of coverage or maintenance of effort requirements.   
   
As you finalize this rule and related proposals concerning the transitioning of patients between 
Medicaid and the Exchanges, NAPH urges you to consider the following comments of particular 
concern to safety net hospitals and health systems. 
 
1. 

NAPH recognizes that CMS intends this Proposed Rule to align with the eligibility and 
enrollment proposals addressed in two earlier Exchange-related rules

CMS Should Adjust Medicaid (and/or Exchange) Policies as Necessary to Ensure 
Seamless Transitions in Coverage. 

2 and a U.S. Department of 
the Treasury (“Treasury”) proposed rule regarding premium tax credits and cost-sharing 
reductions in the Exchanges.3  NAPH is concerned that coverage gaps would exist between 
Medicaid and the Exchanges under the system proposed through this combined set of rules, as 
CMS acknowledges in this Proposed Rule.4

 
      

In the proposed Exchange rule, CMS recommends that enrollment in a Qualified Health Plan 
(“QHP”) under the Exchanges begin only on the first day of the month (see proposed 42 C.F.R. 
155.420(b)).  If an individual applies for coverage on or before day 22 of any month, the 
individual would not be able to enroll in a QHP until the first day of the following month.  If an 
individual applies for coverage after the 22nd of any month, the insurance plan will be given the 
discretion either to enroll the individual on the first day of the following month (e.g., as many as 
eight or nine days later) or to wait until the first day of the subsequent month (e.g., as many as 38 
to 40 days later).  In addition, under section 36B(c)(2) of the Internal Revenue Code (added by 
Affordable Care Act [ACA] Section 1401(a)), individuals are only eligible for premium tax 
credits for months in which they are enrolled in a QHP as of the first day of the month.  CMS has 
coordinated the effective date of enrollment in QHPs with eligibility for premium tax credits; 
however, NAPH is concerned about individuals whose Medicaid coverage terminates on a day in 
the middle of the month.  Those individuals could go for more than a month without coverage 
under this proposed arrangement.   
 

                                                 
2 76 Fed. Reg. 41866 (July 15, 2011); 76 Fed. Reg. 51202 (Aug. 17, 2011). 
3 76 Fed. Reg. 50931 (Aug. 17, 2011). 
4 See Medicaid Eligibility Proposed Rule at 51162. 
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To avoid this outcome, we suggest the following potential changes in Medicaid policy.  We also 
refer you to NAPH’s comments on the Exchange rules for recommended changes to Exchange 
policy to avoid gaps in coverage. 
 

a. CMS Could Amend Medicaid Termination Notice Regulations to Provide 
Sufficient Time to Enroll in Exchange Plans. 

In the preamble of the Proposed Rule, CMS suggests extending Medicaid coverage until the end 
of the month in which the termination notice period ends and invites comments on this potential 
approach.5

 

  NAPH recommends that CMS adopt a slightly different version of this proposal to 
ensure adequate time for individuals to enroll in an Exchange after notice of Medicaid 
termination.     

CMS could revise 42 C.F.R. § 431.211, which currently allows states to give Medicaid 
beneficiaries as few as 10 days’ advance notice of an eligibility termination.  Applying the 
current 10-day period, only those individuals whose coverage terminates precisely on the last day 
of any given month would be eligible to enroll in a QHP effective the first day of the following 
month, and then only if they enroll within a day or two of their termination notice (i.e., by the 
22nd of the month).  CMS has authority under Social Security Act (SSA) section 1902(a)(3) to 
require states to provide a longer time frame for advanced notice of termination.  Therefore, we 
propose that CMS amend the Medicaid regulations to lengthen the Medicaid termination 
notice period so the termination does not take effect until at least the last day of the current 
month, if such notice is provided prior to the 12th day of the month, or the last day of the 
subsequent month if the notice is provided on the 12th or later.  Under this arrangement, 
individuals would have time during the notice period to enroll in an Exchange plan, and the 
termination of their Medicaid coverage would be coordinated with the effective date of their 
QHP coverage.  We also suggest that CMS require states to undertake outreach efforts in 
conjunction with the termination to assist terminated individuals with enrolling in a QHP 
in a timely fashion to avoid a break in coverage.    
 

b. CMS Could Develop Strategies to Ensure Continuity of Care in Medicaid-to-
Exchange Transitions and in Exchange-to-Medicaid Transitions. 

If CMS chooses not to adopt the previously discussed recommendation, NAPH urges CMS to 
offer creative solutions that would defray medical expenses for patients who experience 
gaps in coverage when they move from the Medicaid program to an Exchange as the 
agency has proposed for patients moving from the Exchange to Medicaid.  
 
In issuing the related rule on Exchange eligibility, the U.S. Department of Health & Human 
Services (HHS) expressed concern about the potential for individuals to lose their eligibility for 
tax credits if, after the end of the month in which individuals were eligible for the credit, it is 
determined that they were retroactively eligible for Medicaid during that month. 6

                                                 
5 See id. 

  HHS therefore 
proposed to allow individuals to enroll in an Exchange plan once they are determined to be 
ineligible for Medicaid based solely on income, pending the state’s determination of eligibility 

6 See 76 Fed. Reg. 51202, 51221 (August 17, 2011). 
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on some other basis (e.g., based on being blind or disabled), which is a longer process. 7  
Moreover, Treasury proposed allowing such individuals to keep any advance tax credits received 
during such a month even if individuals are later determined Medicaid eligible, rather than 
requiring them to refund the payments.  NAPH applauds these efforts and CMS’ related proposal 
in this Proposed Rule to allow individuals transitioning from an Exchange to the Medicaid 
program to enroll or remain enrolled in the Exchange and receive premium tax credits and cost-
sharing assistance during the period of Medicaid eligibility determination.8

 

  NAPH requests that 
CMS propose similar solutions for patients moving from the Medicaid program to the Exchanges 
to ensure seamless transitions. 

In addition, as CMS implements the above proposal to ease the transition from the Exchanges to 
Medicaid, NAPH requests that CMS broaden the proposal to apply to all non-modified adjusted 
gross income (MAGI) eligible individuals for whom the state is evaluating eligibility and such 
evaluation would require a more extensive determination process (e.g., individuals whose 
eligibility is determined on the basis of the need for long-term care services or home and 
community-based services, or individuals being evaluated for coverage as medically needy), not 
just those individuals being evaluated for eligibility based on being blind or disabled. 9

 

  CMS 
expresses concern in the preamble to the Proposed Rule that eligibility determinations based on 
these other categories may take “days or even a few weeks,” and thus could result in inefficiency 
and confusion if people are enrolled in a QHP and then transferred to Medicaid quickly.  
However, if even this limited period could result in an individual having to pay back premium or 
cost-sharing assistance or experiencing a gap in coverage, we would ask that CMS consider other 
ways to lessen confusion, such as relying on patient navigators to assist individuals during 
coverage transitions. 

c. CMS Could Require Exchange Coverage to Begin Immediately Upon Medicaid 
Termination and to Provide Subsidies to Cover the Period Before Premium 
Credits and Cost-Sharing Become Available.  

As an alternative, HHS could require Exchange coverage to begin the day after Medicaid 
coverage will terminate, rather than on the first day of the subsequent month.  Under section 
36B(c)(2)(A)(i) of the Internal Revenue Code, as established by the ACA, premium credits and 
cost-sharing assistance may begin only on the first day of the month in which a new member is 
enrolled.  HHS suggested in its Exchange proposed rule that enrollment could be opened at 
multiple times throughout the month—or any time within the month—for those individuals 
willing to forgo receipt of premium credits or cost-sharing assistance until the following month.  
NAPH notes that individuals, particularly those who may cycle regularly between Exchange 
plans and Medicaid, may not have the means to forgo the premium credits, even if only for a few 
days.  Therefore, as NAPH suggested in its comments to the proposed Exchange Rule, HHS 
could require Exchanges to develop strategies to provide subsidies or other enrollment 
                                                 
7 See id. at 51222. 
8 See Medicaid Eligibility Proposed Rule at 51169. 
9 See id (Specifically, CMS states in the preamble “Since it would be inefficient and confusing to transfer and enroll 
individuals in other coverage, only to be disenrolled from such coverage days or even a few weeks later for 
enrollment in Medicaid, we propose to limit application of the policy described to individuals whom the Medicaid 
agency, in accordance with procedures in proposed § 435.911(c)(3), is evaluating for eligibility on the basis of being 
blind or disabled.”); see also proposed § 435.1200(g)(2). 



5 

incentives to those individuals for the period of time before the premium credits and cost-
sharing assistance become available.   
 
2. CMS Should Explicitly Identify a Role for Safety Net Providers in Medicaid 

Eligibility and Enrollment Determinations.  
 
NAPH applauds the steps that CMS has included in the Proposed Rule to assist individuals in 
learning about Medicaid and other coverage programs and applying for and enrolling in 
Medicaid.  Given that NAPH members treat difficult-to-reach populations, many of our members 
have a significant amount of expertise in coordinating eligibility and enrollment—in particular at 
the point of service.  In the ACA, Congress recognized the importance of hospitals in facilitating 
eligibility and enrollment by permitting hospitals to expand their role in presumptive eligibility 
determinations to all Medicaid eligible populations, beginning in 2014.10  CMS notes in the 
preamble of the Proposed Rule that it intends to issue additional proposed rules, including a rule 
on presumptive eligibility.11

The Proposed Rule also requires state Medicaid agencies to provide assistance to individuals 
seeking help with the application or renewal process, and to ensure that assistance is accessible 
to individuals living with disabilities or those who have limited English proficiency.

  NAPH encourages CMS to draw on the expertise of our members 
in developing that rule and looks forward to providing comments.  NAPH members also have 
experience with outstationing, which places state agency Medicaid eligibility workers at health 
care delivery sites to assess eligibility and begin the enrollment process at the point of service.  
Through these mechanisms or others, we urge CMS to incorporate safety net systems as a 
component in any proposed system to support and coordinate eligibility and enrollment, 
including through expansive point-of-service enrollment options. 

12  CMS 
states that it plans to provide subregulatory guidance on this application and renewal assistance 
requirement, as well as on a related statutory provision at 1943(b)(1)(F) of the SSA requiring 
states to conduct outreach to vulnerable and underserved populations eligible for Medicaid.13  
CMS acknowledges that “such outreach and assistance will be particularly important for those 
who are newly eligible, as well as for people with disabilities, underserved racial and ethnic 
minorities and other groups.”14

For individuals whose eligibility will be determined according to MAGI, CMS has further 
proposed to permit state Medicaid agencies to delegate eligibility determinations to Exchanges 
that are public agencies, as long as the state Medicaid agency retains discretion in the 
administration or supervision of the state Medicaid plan.

  Given our members’ experience in treating low income and 
vulnerable patient populations, CMS should consult safety net hospitals and health systems in 
developing its subregulatory guidance, and the agency should require states to consult safety net 
hospitals and health systems when developing plans to satisfy federal outreach and enrollment 
assistance requirements.    

15

                                                 
10 See Affordable Care Act, Section 2202.  

  Given the critical role safety net 
health systems play in providing care to Medicaid patients, we urge CMS to require that states 

11 Medicaid Eligibility Proposed Rule at 51151.   
12 See proposed § 435.908, § 457.340. 
13 Id. at 55161. 
14 Id. 
15 Id. at 51169, proposed § 431.10. 
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using Exchanges as the agency’s delegate ensure that safety net providers be allowed to 
engage in enrollment efforts, including through presumptive eligibility, outstationing, and 
other methods.  

 
3. CMS Should Include in Its Final Rule Its Proposal to Encourage 12-Month 

Eligibility Periods.  
 
NAPH supports CMS’ proposal at § 435.916(a)(1) that states schedule redeterminations or renewals 
once every 12 months and suggests that CMS clarify that such redeterminations or renewals should 
occur no more frequently than every 12 months.  While we are aware that many states have already 
implemented this policy for children and in some cases parents, we support CMS in encouraging 
states to implement such policies where they have not already and to extend the policy to adults 
under 133 percent of the federal poverty level, who are newly eligible through the ACA.  This will 
help align Medicaid and Exchange eligibility rules, as Exchanges will use 12-month eligibility 
periods.  It also will lessen churning due to procedural issues at Medicaid eligibility renewal.  As 
CMS recognizes in the preamble, such churning on and off Medicaid coverage is not only 
administratively costly for the state, plans, providers, and patients, but is disruptive to continuity and 
efficiency in the delivery of care.16

 
   

NAPH also is supportive of the other proposed policies in this Proposed Rule that ease burdens on 
beneficiaries during the initial eligibility and renewal processes and therefore reduce the number of 
eligible beneficiaries who lose coverage for procedural reasons. 
 
 

***** 
 

NAPH emphasizes the critical importance of the success of this Medicaid expansion for low-income 
individuals as well as the providers who serve them.  CMS should continue to work to ensure that 
policies support enrollment and seamless coverage, whether within the Medicaid program or between 
Medicaid and the Exchanges, and acknowledge the role of safety net health systems in meeting this 
goal.  NAPH appreciates the opportunity to submit these comments and looks forward to providing 
more feedback as CMS works toward implementation of the Medicaid expansion in 2014.  If you 
have any questions, please contact Xiaoyi Huang at (202) 585-0127. 

 

      Sincerely, 

 
 

 Bruce Siegel, MD, MPH 
      President and Chief Executive Officer               

  
                                                 
16 See Medicaid Eligibility Proposed Rule at 51165. 
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