
 
 
October 31, 2011 
 
 
Steve Larsen 
The Center for Consumer Information & Insurance Oversight 
U.S. Department of Health & Human Services 
Hubert H. Humphrey Building, Room 445-G 
200 Independence Avenue, SW 
Washington, DC 20201 
 
Ref: CMS-9989-P, Proposed Rule Regarding Establishment of Exchange and Qualified Health 
Plans; CMS-9975-P, Standards Related to Reinsurance, Risk Corridors, and Risk Adjustment  
 
 
Dear Mr. Larsen: 
 
The National Association of Public Hospitals and Health Systems (NAPH) appreciates the 
opportunity to submit this response to the above-captioned proposed rules.  NAPH represents the 
nation’s largest metropolitan-area safety net hospitals and health systems.  Our members 
predominately serve the uninsured and patients covered by public programs—many of these patients, 
at some point, are likely to seek coverage through the Health Insurance Exchanges established under 
the Affordable Care Act (ACA).  In 2009, more than half of all NAPH member discharges and 
outpatient visits were either for uninsured or Medicaid patients.  Thirty-one percent of ambulatory 
care services and 18 percent of inpatient services were provided to uninsured patients.  While NAPH 
members represent only 2 percent of the acute care hospitals in the country, they administer 20 
percent of the uncompensated care provided at hospitals across the nation.  
 
NAPH members also serve racially and ethnically diverse communities.  The majority of the 
discharges in 2009 were members of racial and ethnic minorities.  More than one-quarter of the 
patients were black and one-quarter of patients were Hispanic; Asian/Pacific Islander and other 
races/ethnicities made up 6 percent of total discharges.  NAPH members also reported needing 
interpreter services to handle in some cases up to 100 or more languages.  
 
NAPH members have formed Medicaid managed care plans and other innovative programs to 
manage health care services delivered to uninsured patients.  NAPH member health plans currently 
cover more than 1.6 million lives.  These Medicaid plans and programs for the uninsured are built 
around members’ safety net hospitals and related providers, sometimes incorporating other safety net 



providers in the community with experience providing care to low-income and other underserved 
beneficiaries.  
 
As The Center for Consumer Information & Insurance Oversight (CCIIO) fine tunes the regulatory 
framework for Health Insurance Exchanges, we ask you to keep in mind the importance of safety net 
health systems and their health plans to the success of the Exchanges.  It is important to note that two 
of the three original Commonwealth Care plans under Massachusetts’s health care reform were 
health plans associated with safety net provider health systems.  A large majority of the individuals 
who will be covered through the Exchanges will be formerly uninsured or Medicaid, low-income 
populations qualifying for federal subsidies.  Given the large share of the existing uninsured 
population currently served by NAPH members, our hospitals and health systems have valuable 
experience treating many of the people who will gain coverage through the Exchanges.  NAPH 
members will also provide care for an expanded Medicaid population, some portion of whom will 
likely be regularly shifting between eligibility for Medicaid and Exchange plans.  
 
The success of the coverage expansion through the Exchanges is critical to safety net hospital 
systems, which will likely continue to provide critical access to care for low-income patients.  The 
strength of Exchange coverage and payment levels, the types of participating providers, and the 
stability of Exchange plans will be critical to ensuring that our members do not continue to face the 
extraordinary levels of uncompensated care present under the current system.  

 
In response to the proposed rules, the comments below describe issues particular to safety net 
hospitals for CCIIO’s consideration.  NAPH appreciates the opportunity to submit these comments 
and looks forward to providing more feedback on other aspects of the Exchange program in the 
weeks and months ahead.  If you have any questions, please contact Xiaoyi Huang at (202) 585-
0127. 
 
      Sincerely, 

 
   
 Bruce Siegel, MD, MPH 
      President and Chief Executive Officer 
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Specific Comments of the National Association of Public Hospitals and Health Systems to 
the Proposed Rule Regarding the Establishment of Exchanges and Qualified Health Plans 

and the Proposed Rule on Standards Related to Reinsurance, Risk Corridors, and Risk 
Adjustment 

 
I. Ensuring Adequate Provider Networks That Include Essential Community 

Providers 

NAPH strongly supports ensuring essential community providers (ECPs) are included in 
Qualified Health Plans (QHPs), as is set forth in section 1311(c) of the ACA.  We recognize that 
this inclusion is critical to ensuring that patients have ongoing access to providers with minimal 
disruption in their care as they transition to coverage through the Exchanges.  Safety net 
providers strive to manage and coordinate care of their uninsured patients, and encourage the 
provision of primary care in appropriate settings, in part because better care management helps 
control uncompensated costs for the uninsured, particularly those with chronic conditions.  As 
the experience with coverage expansion in Massachusetts indicates, many newly insured patients 
want to retain relationships with their current providers as they gain coverage.  In a 2009 survey 
of individuals in Massachusetts who had previously received safety net coverage, roughly three-
quarters of respondents indicated that they continued to receive care at a safety net facility after 
becoming insured because the safety net facility remained convenient and affordable.  Half of 
respondents said that they were attracted to the availability of services other than medical care at 
such facilities.1

A. 

  Yet, if QHPs are able to avoid providing coverage to high-cost, low-income 
patients by not contracting with the providers who typically treat such individuals, access and 
choice of plans for the neediest patients will be reduced, which will disrupt existing care and 
undermine continuity that is essential for effective prevention and care coordination.  The ECP 
contracting requirement in section 1311(c) of the ACA is intended to avoid this outcome, and 
NAPH encourages CCIIO to strongly enforce it as a critical mechanism to preserving traditional 
patient-provider relationships and patient choice of providers.  Our detailed comments are 
provided below.      

In the Proposed Rule, CCIIO adopts the statutory definition of ECP, which includes all health 
care providers defined in Section 340B(a)(4) of the Public Health Service Act and those 
described in Section 1927(c)(1)(D)(i)(IV) of the Social Security Act (SSA).  This definition 
includes those entities that “would be a covered entity described in section 340B(a)(4) of the 
Public Health Service Act insofar as the entity described in such section provides the same type 
of services to the same type of populations as a covered entity described in such section 
provides, but does not receive funding under a provision of law referred to in such section.”

The Definition of Essential Community Providers Should Be Clarified to Include 
Integrated Safety Net Health Systems, Not Just Component Parts. 
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NAPH urges CCIIO to be more explicit in defining which entities are included through this 
reference to Section 1927(c) of the SSA.   

                                                 
1 Leighton Ku, et al. “Safety-Net Providers after Health Care Reform,” Archives of Internal Medicine 171, no. 15 
(2011): 1379, 1382. 
2 42 U.S.C. 1396r–8(c)(1)(D)(i)(IV)(bb). 



 

2 
 

In particular, the statutory language that allows for application to those entities that provide the 
“same type of services to the same type of populations” would include providers closely 
affiliated with and therefore serving the same patients as 340B-covered entities.  For example, 
certain hospitals qualify for 340B because of their disproportionate share hospital (DSH) status 
under Medicare, but their affiliated providers, such as physicians and freestanding clinics, do not 
technically have 340B status, even though they are part of the same safety net health system and 
serving the same patient populations.  It is important for the definition of ECP to clarify that the 
whole integrated health system, not just the hospital, qualifies as an ECP, and that the QHP’s 
obligation is to contract with the system and not just the hospital.  Otherwise, it may be possible 
to undermine the ECP contracting requirement by not contracting with all of the pieces of the 
health system.  As a result, many providers critical to the operation of safety net health systems 
would be unable to provide care through QHPs, limiting enrollees’ access to services provided 
outside of a hospital setting and breaking patients’ continuity with their established providers. 
 
To ensure that an entire safety net health system is clearly encompassed in the definition of 
ECPs, we suggest revising proposed section 42 C.F.R. 156.235(b)(2) to read:   
 

“(2) Providers described in section 1927(c)(1)(D)(i)(IV) of the Act as set forth by 
section 221 of Pub. L. 111-8, including providers that are part of the same 
integrated health system as providers described in section (b)(1).”   

 
B. 

1. CCIIO’s Proposal to Require QHPs to Contract with Fewer Than All Available 
ECPs Rests on Questionable Legal Grounds. 

ECP Contracting Requirements Must Be Strengthened. 

CCIIO proposes to require a QHP issuer to contract with a “sufficient number” of ECPs, and 
seeks comments on how to define this term.  To the extent that this language indicates that 
CCIIO would allow QHPs to contract with fewer than all willing ECPs, NAPH believes that 
CCIIO lacks the legal authority for such an interpretation.  Section 1311(c)(1)(C) of the ACA 
sets out the criteria for certifying health plans as QHPs, and states that 
 

 “Such criteria shall require that, to be certified, a plan shall, at a minimum … 
 

(C) include within health insurance plan networks those essential community 
providers, where available, that serve predominantly low-income, medically 
underserved individuals … .”   
 

The statute requires that “those” ECPs “that” serve low-income patients must, “at a minimum,” 
be included in the network.  It neither allows for the inclusion of only some ECPs within the 
network, nor even the inclusion of ECPs generally.  Rather, it very specifically contemplates 
that, at the very least, ECPs providing treatment for low-income, medically underserved 
individuals must be granted the option to contract with QHPs.  CCIIO’s proposal that QHPs need 
only contract with a “sufficient number” is contrary to the language of the ACA, which provides 
a baseline—“at a minimum”— expectation that all ECPs be offered the right to participate.  
Additionally, from a clinical perspective, restricting the number of ECPs will almost 
automatically result in forcing patients to seek new relationships and thus terminate existing ones 
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that may be effectively managing their health.  Thus, while we understand the policy concerns 
laid out by CCIIO in the preamble on this issue, it is our view that those policy decisions have 
already been made by Congress.  We are therefore concerned that CCIIO’s proposal to limit 
contracting to a “sufficient number” of ECPs is of questionable legality.   
 

2. The “Sufficient Number” Standard Should Apply Separately to Different Types of 
ECPs. 

If, despite the legal uncertainty of CCIIO’s proposal, CCIIO retains the language as proposed, 
NAPH urges CCIIO to develop a clear definition of the term “sufficient number” in order to 
implement the requirement effectively.  At a minimum, the “sufficient number” requirement 
should be separately applied to all types of available ECPs in the area, including a mix of 
primary, specialty, acute, and tertiary care providers.  Simply contracting with a few primary 
care clinics without ensuring access to specialty care, for example, should not be deemed to meet 
the “sufficient number” standard.  It should be noted that if CCIIO adopts our recommendation 
in Section I.A that the definition of ECPs include all providers within an integrated health 
system, our concern about ensuring a sufficient mix of ECP providers will be alleviated. 
 

3. QHPs Should Be Required to Contract with the Highest-Volume ECPs in the 
Area. 

In addition, the definition of “sufficient number” should emphasize the inclusion of the highest-
volume providers of care to the uninsured.  With respect to hospital ECPs, for example, several 
hospitals in a service area may qualify as ECPs based on their eligibility for 340B drug 
discounts.  That eligibility is based on Medicare DSH status, which is based primarily on the 
volume of care provided to Medicaid and SSI beneficiaries, not the amount of care provided to 
the uninsured.  Therefore, if QHPs are permitted to contract with a single ECP hospital that 
provides relatively little care to the uninsured, while refusing to contract with other, more critical 
providers of care to the uninsured, the purpose of the ECP requirement in preserving patient-
provider relationships will be undermined.  Therefore, NAPH recommends that, with respect 
to hospital ECPs, a “sufficient number” of ECPs should be interpreted to require the 
inclusion of those hospital providers carrying the largest burden of low-income care.  We 
further recommend identifying qualifying hospitals as those with a low-income utilization 
rate (defined in section 1923(b)(3) of the SSA) of at least 25 percent, and/or a significant 
uncompensated care burden, as determined by the ratio of a hospital’s DSH cap (specified 
in section 1923(g) of the SSA) to total operating expenses.   
 

4. QHPs That Do Not Contract with All ECPs Should Be Required to Undertake 
Access Reviews. 

In addition, if CCIIO does not require the inclusion of all ECPs in QHPs, NAPH recommends 
that CCIIO require QHPs to conduct network access reviews for low-income and medically 
underserved populations similar to those outlined in the proposed rule released earlier this 
year regarding access to covered Medicaid services (CMS 2328-P, the “Medicaid access 
rule”).  Medicaid managed care plans are already required to comply with access requirements, 
and the Centers for Medicare & Medicaid Services (CMS) has indicated its intent to extend the 
review requirements of the Medicaid access rule to Medicaid managed care plans.  We suggest 
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that a similar framework be put into place for QHPs in order to ensure that Exchange participants 
have meaningful access to care.  The proposed Medicaid access rule would require access 
reviews for Medicaid covered services to be conducted every year, with each Medicaid covered 
service reviewed at least once every five years.  We believe that CCIIO could require QHPs to 
conduct a similar annual review for essential health benefits, as set forth in section 1302(b) of the 
ACA and further defined by the Department of Health and Human Services secretary.  However, 
any QHPs that are required by their state to contract with all ECPs, any QHP that chooses to 
contract with all ECPs, or any QHP that is formed by ECPs would be exempt from conducting 
this annual review.  The annual review also would not apply to those QHPs that are exempt from 
the ECP contracting requirements, as discussed in Section I.D.        
 
In sum, ensuring meaningful participation by ECPs in plan networks is critical to preserving 
provider access and choice for low-income and medically underserved patients.  Safety net 
providers have deep experience and a long history of providing culturally sensitive care to 
diverse, low-income populations.  Due to these well-established patient-provider relationships, it 
is likely that many new Exchange participants will continue to seek care from their traditional 
providers regardless of whether these providers are included in their Exchange plan networks.  If 
such safety net providers are not included, the result could be ongoing uncompensated care costs 
for ECPs and/or additional out-of-pocket costs for their patients.  In order to ensure patients’ 
uninterrupted, ongoing access to their current providers, NAPH urges a strong implementation of 
the ECP contracting requirement. 
 
C. 

 

QHPs Should Be Required to Reimburse Out-of-Network Services at the Generally 
Applicable Rate if Services Are Not Available In-Network on a Timely Basis. 

CCIIO also seeks comment on the decision to include an additional requirement that Exchanges 
establish “a process to ensure that an enrollee can obtain a covered benefit from an out-of-
network provider at no additional cost if no network provider is accessible for that benefit in a 
timely manner.”  We note, as an initial matter, that CCIIO should strive to ensure that QHPs are 
providing timely and geographically convenient services within their networks, which can be 
accomplished in part through the network access review we proposed in Section I.B.4.  However, 
to the extent that a service simply is not available in-network on a timely basis, NAPH 
supports this proposal.  We also suggest that the process include a requirement that QHPs 
reimburse such out-of-network providers at the generally applicable rate for such services 
and that coverage be provided on the same terms as if the services had been provided by an 
in-network provider.  Such a process will help ensure enrollees’ have access to care on a timely 
basis, and will further encourage plans to initially establish ample networks of providers.  
Further, CCIIO should develop a clear definition of “timely manner,” so both providers 
and enrollees can develop reasonable expectations as to when care will be received.        
 
D. 

In the proposed rule, CCIIO states that it is considering whether to exempt from the ECP 
contracting requirements those integrated delivery network health plans and staff model plans in 
which all providers are part of an entity that furnishes all of the plan’s care.  NAPH is 

Health Plans of Safety Net Provider Health Systems Should Be Exempt from ECP 
Contracting Requirements, Similar to Exemptions for Integrated Delivery Network 
Health Plans and Staff Model Plans. 



 

5 
 

supportive of this concept, provided that such plans can prove that they meet other criteria, 
including those proposed by CCIIO (e.g., evidence of services provided to low-income 
populations, compliance with national standards for provision of culturally and linguistically 
appropriate services, or implementation of a plan to address health disparities).  We assume 
(and request that CCIIO clarify) that this exemption would include health plans formed by 
safety net provider health systems utilizing the entity’s own provider network.  
Furthermore, NAPH proposes that CCIIO expand the category of exempt QHPs to include 
plans formed by ECPs themselves and comprising primarily but not exclusively the ECP’s 
own health system providers.  This recommendation is only a slight expansion on the proposal 
under consideration by CCIIO; it would exempt ECP plans that comprise primarily but not 
exclusively providers that are part of a single entity that furnishes all of the plan’s services.  For 
example, a safety net hospital system QHP that comprises network providers that are primarily 
part of the safety net hospital system—but also includes some externally contracted providers—
would be exempt so as not to discourage that system from expanding its network.  These plans 
are already committed to providing care to low-income and medically underserved individuals, 
which is what the ECP contracting requirement is intended to protect.  Therefore, because these 
ECP plans already carry the burden of covering low-income and medically underserved 
individuals, we suggest that, much like exclusive integrated or staff model plans, they not be 
subject to additional requirements to contract out of the system that they have already 
established. 
 
E. 

CCIIO clarifies that, while a QHP issuer must contract with ECPs, “coverage of specific services 
or procedures performed by an essential community provider is not required.”  NAPH agrees 
that, except when a state imposes additional coverage requirements, QHPs should not be 
required to provide coverage of services beyond those included in the minimum benefits 
package.  However, QHPs should be required to contract with ECPs for all essential health 
benefits provided by the ECPs, and not just for limited services, unless the ECP chooses in 
its own discretion to accept a partial contract.  If there is no such requirement, then QHPs 
could easily claim they have met the ECP contracting obligations merely by contracting with 
ECPs for a minimum number of services—even as few as one—leaving many beneficiaries 
without true access to ECPs.  Thus, in order for the rules to fulfill congressional intent—ensuring 
that low-income and medically underserved individuals can gain access to care—QHPs must at a 
minimum contract with ECPs for all essential health benefits provided by ECPs.  

QHPs Should Be Required to Contract with ECPs for All Essential Health Benefits. 

 
F. 

1. ACA Requirements Can Be Reconciled to Ensure FQHC Payments at Medicaid 
PPS Rates. 

Payment Rates to FQHCs Must Be Preserved. 

CCIIO suggests that there is a conflict between the ACA’s requirement in section 1311(c)(2) that 
QHPs need not pay more to ECPs than the plan’s “generally applicable payment rate” and 
section 1302(g), which requires that a QHP reimburse Federally Qualified Health Centers 
(FQHCs) at each facility’s Medicaid prospective payment system (PPS) rate, because the latter 
may be higher than the former.  As a result, CCIIO proposes to allow QHPs to negotiate rates 
with FQHCs.  NAPH disagrees that the two provisions cannot be reconciled, and suggests that 
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where two statutory provisions can be harmonized, CCIIO is obligated to do so.  Because FQHC 
services are a construct of the Medicaid and Medicare statutes, the “generally applicable 
payment rate” would be the Medicaid or Medicare rate; generally there is no rate for “FQHC 
services” as such in the commercial market.  Moreover, to the extent that the two provisions do 
conflict, CCIIO should implement the more specific dictate that FQHCs (as subset of ECPs) be 
paid the Medicaid PPS rate.   
 

2. CCIIO Should Require Exchange Plans to Provide Wraparound Payments to 
FQHCs to Ensure Reimbursement at Medicaid PPS Rates. 

Nonetheless, NAPH is mindful of CCIIO’s concerns about driving up costs for those plans with a 
significant number of enrollees who receive care from FQHCs and the prospect of creating an 
incentive for plans to avoid contracting with FQHCs.  We note that this is precisely the reason 
for the ECP contracting requirement.  CCIIO also expresses concern that it may be difficult for 
plans to administer the Medicaid PPS rates.  As an alternative, CCIIO proposes that it could 
permit QHPs to negotiate mutually agreed-upon payment rates with FQHCs, as long as they at 
least equal the plan’s generally applicable rates.  We recommend a modified version of CCIIO’s 
proposal.  Under our proposal, QHPs would be permitted to negotiate with FQHCs for a 
satisfactory rate.  However, to ensure that FQHCs are guaranteed the payments that are due 
them under the ACA, we propose that CCIIO require Exchanges to provide wraparound 
payments to bring FQHC actual reimbursement up to the applicable Medicaid PPS rate.  
This arrangement would be similar to that currently required for Medicaid managed care, 
whereby the managed care plans and FQHCs negotiate a rate, which is then supplemented by a 
wraparound payment for the FQHC by the state Medicaid agency.3

 

  The wraparound payment 
would be administered by the Exchange through fees collected from all plans.  In this way, the 
administrative burden on plans is eliminated; the cost of paying FQHC rates is distributed 
equitably among plans rather than penalizing those plans that rely heavily on FQHCs, and there 
would be no contracting disincentive.  At the same time, this approach fulfills congressional 
intent and allows for harmonization of the two ACA provisions that CCIIO believes are in 
conflict. 

G. 

NAPH also urges CCIIO to define the term “generally applicable payment rates” (which 
QHPs must pay to ECPs) to be the higher of Medicare reimbursement rates or the highest 
negotiated rates for similarly-situated providers.  NAPH believes that CCIIO should ensure 
that QHPs’ generally applicable payment rates, at a minimum, reimburse at Medicare rates in 
order to set an adequate level of reimbursement to support the unique mission of ECPs.  NAPH 
is concerned that allowing “generally applicable payment rates” to fall below this basic standard 
could place undue pressure on ECPs and their operations.   

The “Generally Applicable Payment Rates” Paid to ECPs Should be the Greater of 
Medicare Reimbursement Rates or the Highest Negotiated Reimbursement Rates for 
Similarly-Situated Providers.   

 
NAPH also suggests, however, that to the extent that a QHP’s negotiated rates for any similarly-
situated providers (i.e., those with similar services or a similar type of provider) are higher than 
                                                 
3 See 42 USC 1396a(bb)(5) and 1396b(m)(2)(A)(ix). 
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Medicare rates, ECPs should be paid equivalent rates.  Requiring the highest negotiated rates for 
similarly-situated providers to be the “generally applicable payment rates” for ECPs would serve 
to recognize the public mission of safety net providers as well as the need for such providers to 
maintain complex “stand-by” services such as trauma and burn units serving the entire 
community.  These services are a costly, yet critical resource for community members, and ECPs 
should be adequately and fairly paid to help support operations that may not burden other 
similarly-situated providers (despite the fact that such providers, through negotiating leverage, 
may nonetheless benefit from much higher reimbursement rates).  Requiring a comparison of 
ECP rates with those paid to similarly-situated providers would prevent QHPs from undervaluing 
those services.  It would be inappropriate, for example, for a QHP to offer a DSH hospital that is 
part of an academic medical center the same rates as a community hospital and claim it has 
offered “generally applicable payment rates.”  Similarly, QHPs should be required to pay 
“generally applicable payment rates” for particular service lines to ensure that plans cannot mask 
an inadequate payment rate for a particular service by providing higher rates for less-utilized 
services.    
 
NAPH notes, however, that plans should not be permitted to treat 340B pharmacies (which will 
by definition be ECPs) as a unique type of provider for purposes of comparing similarly-situated 
providers when applying the “generally applicable payment rate.”  Their access to the 340B 
discounts is not relevant to their entitlement to a generally applicable payment rate.  These 
entities have access to discounted drugs because of their mission to make affordable 
pharmaceuticals available to the uninsured, as Congress intended.  The benefit of these discounts 
should accrue to the 340B providers to support this goal, not to the QHPs through payments that 
are below the prevailing rate.  
 
II. Qualified Health Plans—Ensuring Safety Net Plan Participation 

A. 

CCIIO codifies the language in ACA section 1301(a)(1)(C) that requires a QHP issuer to be 
licensed and accredited.  CCIIO interprets licensure to mean a “certificate of authority” or any 
other state method of approving a health insurance issuer to offer health insurance coverage in 
the state.  From a policy perspective, NAPH strongly believes that safety net health plans that 
participate in state Medicaid managed care programs but are not licensed as insurance under state 
law should be allowed—indeed encouraged—to participate in Exchanges as well.  Since, as 
CCIIO acknowledges, low-income populations are likely to switch frequently between coverage 
through Medicaid and the Exchange, having plans that participate in both programs would be 
ideal to facilitate continuity of care.   

Exchanges Should Grant Safety Net Plans a Transition Period to Meet Licensing and 
Accreditation Requirements. 

 
Nonetheless, we recognize that the statute requires QHPs to be licensed.  Therefore, we 
recommend that CCIIO allow Exchanges to provide a transitional period of at least five 
years for safety net plans to meet state licensure requirements and to become accredited.  
Health plans formed by safety net providers are challenged by the same financial constraints that 
safety net providers face:  patchwork and vulnerable funding sources and complex, costly 
enrollee/patient populations at the core of their customer base.  Providing a transition period 
would help facilitate these plans’ participation in the Exchanges while maintaining continuity of 
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care for patients.  We strongly urge CCIIO to allow safety net health plans to participate in 
Exchanges so that these populations continue to maintain the coverage upon which they have 
come to rely.   
 
B. 

CCIIO proposes a number of methods by which an Exchange could select health plans for 
participation as a QHP.  Under one model, CCIIO suggests that an Exchange could use the “any 
qualified plan” strategy, in which an Exchange would certify all health plans as QHPs just for 
meeting minimum certification requirements.  In the alternative, CCIIO proposes that Exchanges 
could undertake a competitive bidding process with health plans or selectively contract with 
certain plans to become QHPs.  NAPH urges CCIIO to require Exchanges to accept all plans 
formed by ECPs that have met the minimum QHP requirements.  If, however, CCIIO 
maintains that Exchanges should have flexibility to decide which QHPs to select, the rules 
should ensure that safety net health plans’ ability to participate in an Exchange are not 
unduly hindered by the competitive bidding or other processes.  We are concerned that 
safety net health plans may be at a disadvantage in the competitive bidding or selective 
contracting process because they may not be able to offer the same rates as those plans that do 
not prioritize care for low-income and medically underserved individuals.  This method could 
harm in particular those individuals who may regularly cycle between Exchange and Medicaid 
enrollment and who would otherwise have to see entirely new sets of health care providers with 
each transition.

Exchanges Should Accept All Plans Formed by ECPs That Meet Minimum QHP 
Requirements or, at a Minimum, Ensure the Bidding Process Does Not Hinder Such 
Plans’ Participation in Exchanges. 

4

 

  CCIIO should take steps to guarantee inclusion of safety net plans in the 
Exchange system in order to ensure continuity of care for the nation’s most vulnerable 
populations. 

III. Eligibility and Enrollment—Ensuring Seamless and Appropriate Coverage 

A. 

CCIIO proposes a number of mechanisms to streamline and coordinate the eligibility and 
enrollment processes.  First, CCIIO proposes to permit state Medicaid agencies to provide 
eligibility and enrollment determinations for an Exchange.  CCIIO also proposes to streamline 
eligibility and enrollment processes and applications for premium credits, cost-sharing support, 
Medicaid, and the Children’s Health Insurance Program (CHIP).  In addition, the proposed rule 
permits states to establish Navigator programs that provide Medicaid and CHIP outreach and 
enrollment services, in addition to Exchange outreach and enrollment services, and permits states 
to claim federal matching funds for services related to Medicaid and CHIP.  Finally, CCIIO 
proposes a requirement that Exchanges directly conduct outreach and education activities to 
educate consumers and target specific groups, including hard-to-reach populations and 
populations that experience health disparities due to low literacy, race, color, national origin, or 
disability. 

Exchanges Should be Permitted to Contract with Safety Net Providers for Exchange 
Enrollment Activities. 

                                                 
4 Benjamin D. Sommers and Sara Rosenbaum, “Issues In Health Reform: How Changes In Eligibility May Move 
Millions Back And Forth Between Medicaid And Insurance Exchanges,” Health Affairs 30, no. 2 (2011): 228-236. 
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NAPH applauds the steps that CCIIO has proposed to ensure coordination of eligibility and 
enrollment.  We also note that many of our members, such as New York City Health and 
Hospitals Corporation and Parkland Health and Hospital System, have a significant amount of 
expertise in this area, and that they would be prepared to manage such activities.  Therefore, 
NAPH recommends that CCIIO allow Exchanges to contract with safety net providers to 
conduct Exchange enrollment activities similar to those activities that safety net providers 
already perform for Medicaid.  This recommendation will enable Exchanges to conduct direct 
outreach to difficult-to-reach populations and those with health disparities who might otherwise 
not be found except through their relations with safety net providers.  Additionally, CCIIO 
should require Exchanges and Navigators to establish tools that assist individuals with selecting 
plans that offer access to their current providers.  This step is particularly critical for those 
individuals who are likely to cycle regularly between Medicaid and Exchange plans, as it would 
help ensure that they can continue to receive care from their preferred providers, regardless of 
their coverage type.    
 
B. 

In proposed 42 C.F.R. 155.420(b), CCIIO recommends that enrollment in Exchanges begin only 
on the first day of the month.  If an individual applies for coverage after the 22nd of any month, 
the insurance plan will be given the discretion either to enroll the individual on the first day of 
the following month (i.e., as many as eight or nine days later) or to wait until the first day of the 
subsequent month (i.e., as many as 38 to 40 days later).  In addition, under section 36B(c)(2) of 
the Internal Revenue Code (added by ACA Section 1401(a)), individuals are only eligible for 
premium tax credits for months in which they are enrolled in a QHP as of the first day of the 
month.  Thus, CCIIO has coordinated the effective date of enrollment in QHPs with eligibility 
for premium tax credits.  NAPH is concerned, however, about individuals whose Medicaid 
coverage terminates on a day in the middle of the month.  Those individuals could go for up to 
39 days without coverage under the proposed arrangement.  NAPH urges CCIIO to eliminate 
these coverage gaps in the final rule.  To avoid this outcome, we suggest a number of different 
approaches: 

CCIIO Policies Must Be Adjusted to Ensure Seamless Transitions in Coverage. 

 
1. CCIIO Could Amend Medicaid Termination Notice Regulations to Provide 

Sufficient Time to Enroll in Exchange Plans. 

First, CCIIO could revise 42 C.F.R. 431.211, which currently allows states to give Medicaid 
beneficiaries as few as 10 days’ advance notice of an eligibility termination.  Applying the 
current 10-day period, only those individuals whose coverage terminates precisely on the last day 
of any given month would be eligible to enroll in a QHP effective the first day of the following 
month and then only if they enroll within a day or two of their termination notice (i.e., by the 
22nd of the month).  CCIIO has authority under SSA section 1902(a)(3) to require states to 
provide a longer time frame for advanced notice of termination.  Therefore, we propose that 
CMS amend the Medicaid regulations to lengthen the Medicaid termination notice period 
so the termination does not take effect until at least the last day of the current month, if 
such notice is provided prior to the 12th day of the month (giving individuals at least 10 
days from the date of the notice to enroll in the Exchange effective for the following month) 
or the last day of the subsequent month if the notice is provided on the 12th or later.  Under 
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this arrangement, individuals would have time during the notice period to enroll in an Exchange 
plan, and the termination of their Medicaid coverage would be coordinated with the effective 
date of their QHP coverage.  We also suggest that CMS require states to undertake outreach 
efforts in conjunction with the termination to assist terminated individuals with enrolling 
in a QHP in a timely fashion to avoid a break in coverage.    
 

2. CCIIO Could Develop Strategies to Ensure Continuity of Care in Medicaid-to-
Exchange Transitions, as It Has Already Proposed for Exchange-to-Medicaid 
Transitions. 

NAPH notes that in issuing a related rule on eligibility for the Exchanges, CCIIO expressed 
concern about the possibility that individuals might lose their eligibility tax credits pending the 
Medicaid eligibility determination process if, after the end of the month in which individuals 
were eligible for the credit, it is determined that they were retroactively eligible for Medicaid 
during that month.5

 

  CCIIO therefore proposes to allow individuals to keep any advance tax 
credits received during such a month rather than requiring them to refund the payments.  We 
applaud that proposal and believe that concerns about the coordination of Medicaid 
eligibility, Exchange eligibility, and tax credit eligibility should prompt CCIIO to offer 
similar solutions for patients moving from the Medicaid program to the Exchanges.  

3. CCIIO Could Require Exchange Coverage to Begin Immediately Upon Medicaid 
Termination and to Provide Subsidies to Cover the Period Before Premium 
Credits and Cost-Sharing Become Available.  

As an alternative, CCIIO could require Exchange coverage to begin the day after Medicaid 
coverage will terminate, rather than on the first day of the subsequent month.  As noted in the 
proposed rule, however, under section 36B(c)(2)(A)(i) of the Internal Revenue Code, as 
established by the ACA, premium credits and cost-sharing assistance may begin only on the first 
day of the month in which a new member is enrolled.  CCIIO’s proposal is that enrollment could 
be opened at multiple times throughout the month—or any time within the month—for those 
individuals willing to forgo receipt of premium credits or cost-sharing assistance until the 
following month.  NAPH notes that individuals, particularly those who may cycle regularly 
between Exchange plans and Medicaid, may not have the means to forgo the premium credits, 
even if only for a few days.  Therefore, CCIIO could require Exchanges to develop strategies 
to provide subsidies or other enrollment incentives to those individuals for the period of 
time before the premium credits and cost-sharing assistance become available.  Such 
assistance could come from incentives given to QHPs for waiving premiums or cost-sharing for 
brief amounts of time, or from additional QHP fees for participation in Exchanges.   
 

                                                 
5 See 76 Fed. Reg. 51202, 51221 (August 17, 2011). 
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IV. Additional Comments 

A. 

NAPH supports CCIIO’s proposal that health care providers be included in the list of 
stakeholders with which Exchanges must confer as they establish their programs and conduct 
ongoing operations.  NAPH urges CCIIO to explicitly include ECPs in this group of 
stakeholders.  As noted above, ECPs treat populations that present their own unique challenges.  
It is critical that their views be considered when making policy adjustments to the Exchange 
program.   

ECPs Should Be Included in the List of Stakeholders for Consultation on New Programs 
and Ongoing Operations. 

 
B. 

NAPH reminds CCIIO of the importance of ensuring that Navigators, Exchanges, and 
QHPs provide culturally and linguistically appropriate information concerning enrollment 
and subsidy eligibility.  Currently, the proposed rule merely requires that Exchanges provide 
“meaningful access for persons with limited English proficiency.” The requirement should 
expand beyond this to ensure enrollment is made easier not just for individuals with limited 
English, but for those who may not be familiar with the Exchange system due to cultural 
differences.  Culturally and linguistically appropriate information is critical to ensure that all 
eligible individuals have the resources needed to participate in new health insurance plans. 

CCIIO Must Ensure That Navigators, Exchanges, and QHPs Provide Culturally and 
Linguistically Appropriate Enrollment and Subsidy Information. 

 
V. Risk Adjustment Rule—Ensuring Wide Consideration of Risk Factors 

NAPH respectfully reminds CCIIO of the importance of including a broad range of factors 
affecting the costs of providing and managing services across a diverse population in the 
risk adjustment methodology.  Last year, in a request for information from the Office of 
Consumer Information and Insurance Oversight (OCIIO, now CCIIO), NAPH proposed that 
OCIIO include a range of factors that affect the costs of providing and managing services across 
a diverse population, including the following: 
 

• income 
• age 
• gender 
• education 
• race 
• language 
• access to primary care 
• insurance status (including underinsurance) 
• disease and functional status (including comorbidities) 
• past medical history 
• post-discharge care support structure 
• institutional status 
• health literacy 
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We remind CCIIO that these remain important considerations in developing risk adjustment and 
high-risk determination models, as they take into account important variables that may not be of 
concern in existing corporate models.  The ACA recognizes that Exchanges will attract varying 
populations, and as a result, CCIIO should provide for risk adjustment for plans serving high-risk 
individuals. 
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