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January 10, 2011 
 
Dr. Donald Berwick 
Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Hubert H. Humphrey Building, Room 445–G 
200 Independence Avenue, SW 
Washington, DC 20201 
 
RE:  CMS-6034-P: Medicaid Program; Recovery Audit Contractors, 75 Fed. Reg. 69037 
(Nov. 10, 2010) 
 
Dear Dr. Berwick: 
 
The National Association of Public Hospitals and Health Systems (“NAPH”) appreciates the 
opportunity to submit comments on the above-captioned Proposed Rule.  NAPH supports the 
goal of program integrity that is the impetus for the expansion of the Recovery Audit Contractor 
(“RAC”) program to Medicaid.  However, we urge you in the final rule to address the critical 
issues identified in our comments to ensure that safety net hospitals are not forced unnecessarily 
to divert scarce resources to respond to overly burdensome requests or unsubstantiated denials.  
 
NAPH represents approximately 140 metropolitan area safety net hospitals and health systems.  
These hospitals and health systems are critical sources of care for Medicaid beneficiaries in their 
communities.  In 2009, 27 percent of the inpatient and outpatient services provided by NAPH 
members were provided for Medicaid patients.  Medicaid is the most important source of 
revenue for public hospitals, accounting for 35 percent of NAPH members’ total net revenues.  
Another 16 percent of public hospital revenue is from increasingly-vulnerable state and local 
government funding.   At the same time, NAPH members are seeing significantly greater 
volumes of patients without insurance and continuing to treat a disproportionate share of the 
nation’s uninsured. 
 
NAPH supports efforts to enhance program integrity.  Indeed, NAPH members have made 
investments in internal audit and compliance programs, and have experience working with their 
states in other program integrity activities.  We further understand that in the Proposed Rule, 
CMS is acknowledging the traditional flexibility of the Medicaid program by leaving it to the 
states to define important features of their RAC programs.  While this state flexibility is often 
critical to ensuring that states can most effectively address local challenges and priorities, in the 
context of the RAC programs, additional federal guidance would ensure consistency and avoid 
unnecessary variation and missteps that have already been identified in the Medicare context.  
Increased consistency is particularly necessary for the health systems, including many NAPH 
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members, that serve patients across multiple state lines and thus may be subject to audits from 
multiple Medicaid RAC contractors.  Additional guidance may also be helpful to states that must 
set up and oversee Medicaid RACs while facing increasing demands and fewer resources. 
 
NAPH feels strongly that CMS should require states to implement policies devised by the agency 
to address the problems in the Medicare RAC program.  The Medicaid RAC program should 
benefit from the lessons learned in Medicare so that scarce Medicaid resources are reserved for 
patient care and are not spent on overly burdensome requests or unsubstantiated denials.   
 
NAPH endorses the comments of the American Hospital Association (“AHA”), and refers you to 
them for a more detailed discussion of issues likely to affect all hospitals.  We offer comments 
on issues of particular concern to safety net health systems below.   
 

1. CMS Should Require Medicaid RACs to Have Expertise in Medical Review and the 
Details of the State Medicaid Plan  

 
We agree with the requirement in 42 C.F.R. § 455.508(a) that an entity must have sufficient 
“technical capability” to fulfill the role of a Medicaid RAC.  Based on concerns over the medical 
review process in the Medicare RAC program, CMS proposes that this technical capability must 
explicitly “include the employment of trained medical professionals to review Medicaid claims,” 
and NAPH supports this proposal.   
 
It is unclear from the Proposed Rule what limits will be placed on the scope of RAC review.  
Therefore, we request that CMS go further to ensure that RACs have or consult with those with 
appropriate expertise on the complex, and sometimes vague or broadly-defined, state Medicaid 
requirements.  It would be inappropriate for an aggressive auditor to devise and enforce their 
own interpretation of a particular provision, and the auditors should defer to the individual state 
Medicaid agencies on matters of interpretation.   
 
CMS could consider requiring state involvement directly, potentially in a discussion period 
modeled after the Medicare RAC program.  We support AHA’s position that the Medicaid RAC 
program should include the discussion period that was implemented between RACs and 
providers in the Medicare program to confirm the accuracy of a denial before pursuing the costly 
appeals process.  Given the role of the state in Medicaid, such a process should also include the 
state Medicaid agency, and the RAC should defer on matters of interpretation.   
 
There is precedent for such a role for the state in the existing Audit Medicaid Integrity 
Contractors (“MIC”) program.  If the Audit MIC concludes, based on the evidence, that there is a 
potential overpayment, the Audit MIC prepares a draft report which is shared with the State and 
the provider for comment.  Based on these comments, the audit report may be revised.1

 
 

The state might also be involved earlier in the process through a requirement that the Medicaid 
agency appoint RAC project officers.  We support AHA’s recommendation that hospitals have 

                                                 
1 CMS FAQ, Answer ID 10184, available at https://questions.cms.hhs.gov/app/answers/detail/a_id/10184/~/can-
you-describe-the-process-for-an-audit%3F. 
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an opportunity to communicate directly with such project officer if the provider is unable to 
resolve an issue with the RAC. 
   

2. CMS Should Ensure Alignment with Other Audits 
 
We appreciate CMS’ recognition in the preamble that Medicaid providers may be subject to 
overlapping or multiple provider audits, including those associated with state integrity efforts, 
CMS’ Medicaid Integrity Contractors’ audits and other state and federal audits.  Safety net 
providers already making difficult decisions on how to use scarce resources are concerned that 
multiple audits could result in multiple reviews of the same claim and overlapping, 
administratively burdensome demands.  This concern is multiplied for providers subject to 
Medicaid audits from several states programs.   
 
While Proposed Section 455.508(b) generally requires Medicaid RACs to coordinate efforts with 
the state and federal agencies, we request that CMS incorporate more specific, concrete 
requirements to truly “minimize the likelihood of overlapping audits,” as expressed in the 
preamble.  75 Fed. Reg. 69037, 69042 (Nov. 10, 2010).  CMS should prohibit RAC review of 
claims already under review by Medicaid Integrity Program auditors and claims on which there 
has already been a recoupment.  States should come up with a repository of claims or some 
alternative system for purposes of state audits.  Also, CMS should provide guidance on the roles 
of Medicare and Medicaid RACs in reviewing claims for dual eligibles and to ensure 
coordination between audits where necessary (for example, where Medicaid has paid for the 
cost-sharing for a Medicare-covered service).   
 
We ask that CMS further consider exempting states from the Medicaid RAC program where an 
existing Medicaid audit program fulfills the activities required of RACs to CMS’ satisfaction, or 
consider essentially deeming such contractor as a RAC rather than requiring the state to maintain 
both programs.   
 
CMS expressed in the preamble its intent to “work[] systematically, both internally and with 
States” on this issue. Id. at 69042.  We urge CMS to be open to issues and concerns raised by the 
provider community, as well, during the course of implementation.   
 

3. CMS Should Create a Template Statement of Work for Medicaid RACs 
 
CMS’ Statement of Work for the Medicare RAC program defines the details of many RAC 
requirements, including the changes made to address concerns identified in the Medicare RAC 
demonstration, and provides uniformity in the requirements placed on Medicare RACs.  We urge 
CMS to prepare a similar template Statement of Work for states to use in contracting with 
Medicaid RAC contractors.  While there may be flexibility on certain issues, CMS could ensure 
uniformity on the critical issues identified during the Medicare RAC demonstration and 
described in this comment letter and in the AHA’s comments.  This would help to minimize the 
burden on providers, in particular those serving patients across state lines.  It may also assist 
states with effective implementation of this program, given the many competing demands under 
health reform and otherwise, and their strained resources. 
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4. CMS Should Clarify the Scope of Payments that are Subject to Medicaid RAC 
Review 

 
The Proposed Rule does not discuss the scope of Medicaid payments that are subject to review.  
NAPH requests that CMS explicitly state that review is limited to claims payments, as is the case 
under the Medicare RAC program, and does not include supplemental payments such as 
disproportionate share hospital payments or upper payment limit payments.  
 
CMS should also explicitly state that Medicaid managed care payments are not within the scope 
of RAC review.  It is unclear why or how RACs would audit the capitation payments made by 
the state to managed care plans, and states typically are not involved in regulating payments from 
plans to providers.  MCOs have a strong financial incentive to prevent improper payments to 
providers.  Requiring them to implement a RAC program will only result in increased costs and 
administrative burden for the MCO, providers and the state Medicaid agency.  If CMS does plan 
to subject Medicaid managed care payments to RAC review, it should provide further guidance.   
 
CMS should further require that Medicaid RACs, like Medicare RACs, have to demonstrate 
good cause for reviewing a claim.  As CMS explains in the preamble to the Proposed Rule, 
“Medicare RACs were reportedly inconsistent in documenting their ‘good cause’ for reviewing a 
claim.  In the permanent Medicare RAC program, we directed Medicare RACs to consistently 
document their ‘good cause’ for reviewing a claim.” 75 Fed. Reg. at 69039.  However, the 
Proposed Rule does not include any such requirement for Medicaid RACs, and CMS merely 
notes in the preamble that “States may consider establishing requirements related to 
documentation of good cause.”  Id. at 609040.    
 
Finally, CMS should include specific requirements for states related to permissible 
methodologies for selecting claims for review, including that RACs may not target a claim solely 
because it is a high dollar claim, and restrictions on the use of extrapolation. 
 

5. CMS Should Exempt Payments under Medicaid Payment and Delivery System 
Reform Demonstrations and Pilots from RAC Review 

 
A significant component of the Affordable Care Act relates to delivery system and payment 
reform.  There will be numerous demonstrations through the Center for Medicare and Medicaid 
Innovation, as well as separate programs.  These programs involve their own reporting and 
auditing requirements, and are meant to get up and running quickly to test innovative new 
approaches.  It is therefore unnecessary and purely burdensome to subject Medicaid payments 
made through such programs to RAC audits.  In addition to possible exemptions discussed above 
(for payments made by Medicaid managed care plans and for states with audit programs that 
satisfy RAC requirements), CMS should include an exemption for Medicaid payments made 
through the CMMI or other delivery system reform programs.   
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There is precedent for such an exemption under the Medicare RAC program.  According to 
CMS’s Medicare RAC FAQs, “At times CMS does grant temporary exemptions from RAC 
review for CMS sponsored demonstrations.”2

 
 

6. CMS Should Prohibit Medicaid RACs from Recouping Funds Associated with 
Denials under Appeal 

 
While recognizing that CMS would prefer to use existing state appeals processes, based on 
lessons learned in the Medicare RAC demonstration, CMS should revise 42 C.F.R. § 455.512 to 
explicitly prohibit RACs from recouping funds associated with denials under appeal and to 
require RACs to return their contingency fee if a denial is overturned at any stage of the appeals 
process.  We do not believe it is appropriate for a RAC to collect any overpayment until an 
appeal is fully adjudicated, particularly given the rate at which RAC denials were overturned 
after costly appeals in the Medicare RAC program.  CMS should also explicitly require states to 
create a way for providers to check the status of appeals.   
 

7. CMS Should Consider Revisions to Ensure Appropriate Incentives for Medicaid 
RACs 

 
CMS should ensure that Medicaid RACs have incentive to search for underpayments as well as 
overpayments.  As described in the preamble to the Proposed Rule, only 4% of the improper 
payments identified in the Medicare RAC demonstration were underpayments.  Unlike the 
requirement to pay RACs a contingency fee for identifying overpayments, CMS proposes to 
allow the states to determine how to pay RACs for underpayments.  CMS should at least require 
states to monitor and report on the frequency of RAC underpayment review as compared with 
overpayment review and require states to address unjustified imbalance.  
 
NAPH also requests that CMS reconsider the language in the preamble suggesting that states 
could share a part of recovery from a civil or criminal fraud proceeding with a RAC.  Id. at 
69042.  NAPH understands the importance of rooting out true fraud, and the reason for the 
proposed regulatory requirement that RACs must refer fraud to the appropriate authorities.  We 
are concerned, however, that CMS might unintentionally create such strong incentives (through 
the prospect for multiple damages) that RACs would presume potential fraud where unfounded.  
Even without such incentive under the Medicare RAC demonstration, RACs often inaccurately 
determined the existence of overpayments, with 64% of contested cases overturned on appeal.  
(“CMS Update to the RAC Demonstration Report,” June 2010.)  Unfounded fraud accusations 
do significant harm to providers and waste resources dedicated to ending real fraud and abuse.  
 

8. CMS Should Include the Proposed Oversight Provision in the Final Rule and List 
Specific Reporting Requirements 

 
NAPH supports CMS oversight of state programs in Proposed Section 455.502(c), and 
encourages CMS to require reporting of specific measures that will help determine the accuracy 

                                                 
2 CMS FAQs, Answer ID 10260, available at https://questions.cms.hhs.gov/app/answers/detail/a_id/10260/~/i-am-
participating-in-a-cms-demonstration.-are-my-claims-exempt-from-rac. 
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of a state’s program and its compliance with critical program elements.  Among other data to be 
determined by CMS, CMS should require states to report data specific to the accuracy of RAC 
determinations, appeals activity (including timeliness and outcomes), and number and ultimate 
outcome of fraud allegations.   
 

9. CMS Should Educate Medicaid Providers to Prevent Improper Payments  
 
NAPH members are willing partners in efforts to promote program integrity.  Resources should 
be devoted to educating providers about ongoing Medicaid payment issues, including those 
under RAC review or identified by RACs as new issue areas.  The states and CMS should have a 
role in approving new areas of review, similar to the Medicare RAC program.  
 

10. CMS Should Acknowledge the True Impact of RAC Audits on Providers 
 
We request that CMS reconsider its statement that the Proposed Rule will have “no significant 
impact” on Medicaid providers and consider the resources and time that providers must devote to 
the record requests, appeals, etc.  When developing the Final Rule, CMS should also consider the 
exponential impact of this program when combined with other audit programs.  AHA’s member 
tracking has revealed that the majority of their members that have been subject to Medicare RAC 
audits have experienced increased administrative costs as a result.  CMS should take steps in the 
final rule to minimize these costs, including those recommended above. 
 

* * * * * * * 
 
NAPH appreciates CMS’ consideration of these comments.  If you have any questions, please 
contact Lynne Fagnani at (202) 585-0100.     

  
      Sincerely, 
 

                  
 Bruce Siegel, MD, MPH 
      Chief Executive Officer 
 


