
Urge CMS to delay flawed hospital 
payment rule 

 
Urge CMS to delay implementation of the “two midnights” rule  
 
Dear Colleague:  
 
As you may be aware, a new "two midnights" requirement contained in the FY2014 
Inpatient Prospective Payment System (IPPS) final rule substantially changes hospital 
inpatient admission criteria starting October 1. Hospitals and health systems across the 
country have expressed serious concerns about the timetable for implementation and the 
practical implications of this policy on health care providers and Medicare beneficiaries.  
 
Hospitals have less than a month between when the guidance was released and when the 
provision is set to go into effect to educate physicians about the new requirements, as well 
as update electronic health record systems and other procedures. Concerns have also been 
expressed that Medicare beneficiaries could assume a higher financial burden for their care 
under the new policy.  
 
I encourage you to join me in signing the attached letter to CMS Administrator Marilyn 
Tavenner urging a six month delay of this provision. To sign on to the letter please contact 
Anna Esten (anna.esten@mail.house.gov) in my office by noon on September 24th. Thank 
you.  
 
Sincerely,  
 
Allyson Y. Schwartz  
 
Member of Congress 



September 24, 2013  
 
 
 
Ms. Marilyn Tavenner  
 
Administrator  
 
Centers for Medicare and Medicaid Services  
 
7500 Security Boulevard  
 
Baltimore, MD 21244  
 
 
 
 
Dear Administrator Tavenner:  
 
As you know, the Centers for Medicare & Medicaid Services (CMS) recently released the 
final FY 2014 inpatient prospective payment system rule. We write to express concerns with 
the Admission and Medical Review Criteria for Hospital Inpatient Services and to request a 
six month delay in implementation of this provision to allow CMS time to address flaws in 
this policy.  
 
We appreciate CMS’ effort to provide clarity regarding when an inpatient hospital admission 
should be ordered and certified and when inpatient hospital admissions are generally 
appropriate for Medicare Part A payment. We also agree with the agency’s overarching goal 
of ensuring that Medicare only pays for inpatient services when they are medically 
necessary. It is our understanding that CMS does not intend to redefine medical necessity 
but to clear up confusion that has led to significant hospital resources being diverted to 
Recovery Audit Contractors (RAC) appeals related to documentation of inpatient 
admissions.  
 
However, as it stands now, we are concerned that Medicare beneficiaries could assume a 
higher financial burden for their care under the new policy. Additionally, we are concerned 
that hospitals in our districts could be undercompensated for providing medically necessary 
services that do not meet the new criteria spelled out by CMS and face administrative 
challenges in complying with new requirements.  
 
Under the new policy, inpatient admissions would be presumed reasonable and necessary 
for Medicare beneficiaries who require more than a one-day stay (meaning a stay that 
crosses two “midnights”), or a procedure that is specified as inpatient-only. Accordingly, the 
policy presumes that stays spanning less than “two midnights” should have been provided 
on an outpatient basis, unless a physician clearly documents the factors that support the 
physician’s order and expectation that the patient required an inpatient level of care.  
 
We are aware that CMS received comments from numerous organizations representing 
hospitals and beneficiaries in response to the new policy and we are hearing from our 



constituents as well. Based on this input, we believe that further modifications to the 
admission and medical review criteria are needed to ensure patients are not forced to 
spend more out of pocket for their care and that our hospitals are not unfairly subject to 
denied claims or made vulnerable to unnecessary RAC audits.  
 
We respectfully urge you to delay enforcement of the regulations that apply to the entire 
two-midnight requirement for six months and to revisit this policy contained in the FY2014 
IPPS rule. Thank you for your attention to this matter.  
 
 
 
Sincerely,  
 
 
 
Allyson Y. Schwartz  
 
Member of Congress  


